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Follow-up of Empowered Group decision.on
National Science & Engineeting Research Board (NSERB)

As decided at the 10th meeting of the Empowered Group held
on 9.2.89, a meeting was convened by the Member Secretary; Empowered
Group on April 17, 1989 to consider a general approach to evofving a suitable
mechanism fo1 supporting science and engineering research. A strategy
atound the theme proposed by Prof. Yash Pal, Chainman, UGC wab discussed
in detail and it was agreed that a diaft outfine of such a strategy be prepared
by him and the undetrsigned. This paper in consultation with Prog. C N R

Rac would then be citculated tc.r alf concened.

2 I have since rteceived a letter fromi Cabinet Secretatial that the
said waper be prepared expeditiousty. 1 had mentioned to Shii T N Seshan,
Cabinet Secretawy that since the main theme dircussed was essentially P10f.
Vash Pal's, 1 had te sit with him tc prepare the paper and 1-undertook to
de »o immediately after my retuwn - which & what 1 am doing through this

aote

4 : A duaft of the paper has since been prepated by Piof. Yash Pal.
t am in agreement with it, 1 have made one ¢t twe minor changes. 1 have
not been able to discuss the draft with Prof. C N R Rac as he is not here -
but in view of the urgency, 1 am sending him a copy as in any case the matter
will be finatised in the Empowered Group meeting. The papet for .discu&.bion
by the Empowered Gioup 4 placed at Flag 'A’'.

4. Cabinet Secretawy had earlier inquized about my views. 1 had
- mentioned that they were conveyed to all concewned vide my note dated

7.2.89. A copy of the same 3 enclosed o1 kind information.

f =) v
T
\ Vasant Gowariker )
Secretary
10.7.1989
S\C_‘

Chaitman, Empowered Group (Sh1é T N Sesnan;

ce:
Member-Secretawy-1D1 P J Lavakanre)
Empowered Gioup

P1of. C N R Rao
Pro4. Yash Pal.




An_Umbrella structure fon funding Science & Engineering
Research :

A draft by Prof Yash Pal & Dr Vasant Gowariker pon
discussion in the Empowered Group

There (4 no question that we need to have a unigied

approach gor development of 4science and technolocy in the

country. Such a unification {4 currently meant to ke achieved
through the {act that we have a Ministry of Sciznce and
Technology directly undex the Prime Ministen. H-veven,
the Departments under this Ministry {function moie o.. <244
independently, with their own mandates and controlling i¢.ic-
ture. Furthermore, a great deal of Acience is outhi-'e this
Ministry, This includes, viz DRDO Laboratonies, ._AR

ICMR  Laboratornies and activities under various e

Ministrnies, such as Industry, Tefecommunication, Broa icasting,
Home, Energy ete. Even more impoxrtant, perhavns, the
largest number of scientists and engineers, and research
students outside all the above mentioned entities, nei'de

in universities and 1174, Medical and Engineening Colleges.

The major science agencies have pumanily pué <in tr.2ir
nedources 4in their own Laboratonries. They do have "extra-
mural” programmes, and, of fLate, special projects to Aupnaont
thein own activities have been given to a number of iniversi-
lies, but particular strategies fon  Ssupporting inatitutions

to nraise them to fevels of effectivencss ane Atill nrathen

weak .
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I{ there i4 one inference that can be drawn from the
efponts of various science and education agencies, it is this:
whenever 4elective strengthening of 4Acience and technology
ingrastructune has been created around good people, the
nesults have been spectacular. This can be specially noticed
in negard to some of the support in universities and institutes
of Technology through programmes such as those of SERC,
the COSIST programme of UGC and others. This has enabfed
these institutions to quickly take on new ideas and new
challenges, This has aflso helped to educate students .n
an environment of modern day Acience. However, the invut:
have been smafl and have touched onfly a very Amall {rcction
oy the potential generatons of science and technofogy, incli lina
36T management, SERC and UGC togethenr woufld have spent
no more than 90 crores {or this activity in the Seventh
Plan, to cover about 150 universities, covering about 6000

colleges. This may be the budget of 6 medium sized Yabora-

{tonies,

A Science Foundation in the United States, {or example,
can correctly concentrate on these institutions whicn alreaay
have a 4trong infrastructure and funding support through

private income, nregional state agencies, private {oundations

on 4industry. ALl these anre absent in India. Practically

all the support has to come {rom the central budgetary alloca-
- tions, supplemented by AmaU_ nesounces generated by industrial
neseanch faboratornies. The support i4 now managed through
very Large number of agencies, not only in the area of

applied 4science and engineering but also in basic 4ciences,
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The flevel of support available to different areas and different
entities 4in various onganisations is not very well balanced
according to needs onr - potential. A Science Foundation to
Look after 50 odd crores within a total which i3 by ordens
of magnitude fargenr may be setling up of too big an injrastruc-
tures for doing too lLittle, Though we may ultimately transition
in that direction, it would be useful to set up an umbrefla
structure with a secretariat of 5-6 persons, to collect,

collate and analyse the information and give advice and
direction to various executive agencies for coordination anc
p4lling gapé,‘ and even suggest sharing or  realfocation J,
resournces, Its inputs to the Planning Commiasion ev2:y
year would be of help. Afler some experience with this
we may pave the ground for setting up a National Science
Foundation, which will then encompass all non-mission onriented

Acience, whether in flaboratonries on universities or gove.nment

departments on agencies, while keeping in mind the Apecial

needs of SET infrastructure in the educational sectoxr.

The membership of the umbrella Athucture mentioned
above will include aff the agencies involved in the Aupport
24 4cience and technology and hal§ a dozen unattached distin-
guished scientists and technologists, The Chairmanship

of the body may be in UGC or DST on OSA with its Scientific

Secretariat in DST.
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An_Umbrella structure gor_funding Science & Engineering
Research

A _draft by Prof Yash Pal § Dn Vasant Gowariker fonr
discussion in the Empowered Group

There i8 no question that we need to have a unigied
approach 504 development of Auence and technology in the
country. Such a unification is currently meant to be achieved
through the {act that we have a Ministry of Science and
Technology directly under the Paime Ministen, Howevex,
the Departments undes this Ministry function more on fess
{ndependently, with their own mandate s and controfling stru:-
ture, Furthearmonre, a great deatl 0f 4dcience is outside this
Ministry, This includes, viz DRDO Laboratories, ICAR
ICMR  Laboratories and activities under various otnex
Ministrnies, such as Industry, Teﬁecommunication, Broadcasting,
Home, Energy ete. Even monre impoatantl, perhapa, the
largest number of scientists and engineers, and aeseanch

Aludents outside aff the above mentioned cntities, reside

in universities and 11T4, Medical and Engineering Coﬂﬁ‘ege/.s.

The major science agencies have primarily put in thein
‘edournces in their own faboratonries. They do have "extra-
mural” programmes, and, of late, special projects to suppont
their own activities have been given to a numben 04 universi-
ties, but particulan dtrategies fox supporting {nstitutions
to raise them to (levels 0f effectiveness are atiff nathen

weak .,
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If there 4 one inference that can be drawn {rom the

epports of various science and education agencies, it is this:

whenever selective Atrengthening of 4Acience and technology

ingrastructure has been created around good people, the
results have been spectaculan. This can be specially noticed
in nregard }to some of the Auppoat in universities and institutes
of Technology through programmes such as those of SERC,
the COSIST programme of UGC an‘d othens. This has enabled
these institutions to quickly take on new ideas and new
challenges, This has also helped to educate students in
an environment of modean day 4cience. However, the inputs
have been small and have touched only a very smafll graction
of the potential generators of science and technology, including
SET management, SERC and UGC together would have 4Apent
no more than 90 crores forn this activity in the Seventh
Plan, to cover about 150 universities, covening about 6000
colleges, This may be the budget of 6 medium sized fabora-

tories,

A Science Foundation in the United States, for example,
can correctly concentrate on these institutions which atready
have a 4trong infrastructure and funding Aupport through
private dincome, nregional state agencies, private {oundations
on 4industry. ALl these are absent in India. Practically
all the support has to come grom the central budgetary alloca-
© tions, supplemented by small resources generated by industrict
nesearnch laboratories. The support i4 now maneged through
very farge number of agencies, not only 4in the area of

applied Acience and engineering but also in basic Aciences.
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The fevel of support avaifable to different areas and difperent
entities in various organisdations i4 not very well bafanced
according to needs on po{tgntiae. A Science Foundation to
look after 50 odd crores within a totat which i4 by ordeas
0f magnitude fargen may be setting up of too big an injrastruc-
tures for doing too Little, Though we may ultimately transition
in that direction, it would be useful to 4et up an umbreliq
Atructune with a Aecretariat of 5-6 persons, to collect,

colate and analyse the information and give advice and
di&\action lo various executive agencies {or coordination and
$illing gaps, and even suggest shaning on  neablocation o,
hesounca s, Its inputs to the Planning Commission every
year would be of help. After some experience with this
we may pave the ground for setting up a National Science
Foundation, which wifl then encompass all non-mission onriented
science, whether in Labonratories 01 universities on government
departments on agencies, while keeping. in mind the Apecial

needs of S&T infjrastructure in the educational sectox.

The membership of the umbrella Atructure  mentioned

above will include aff the agencies involved in the Auppont
of Acience and technology and half a dozen unattached distin-
guished scientists and technologists, The Chairmanship
of the body may be in UGC or DST or OSA with its Scientific

Secretarniat in DST.




DEPARTMENT OF SCIENCE & TECHNOLOGY

Subject:DST Comments- on SAC-PM proposal to set up an Autonomous
National Agency for .funding Science and Engineering Research,

The funding on the country's total ST programmes is about

1.1% of its GNP and was about Rs.2,870 crores in 1986-87. Out of

this amount, roughly Rs.555 crores (19.4%) is spent by Industry..

The remaining Rs.2,200 crores is spent by governmental sources,

out of which about 50% (viz. Rs.1,100 crores) is accounted for by
three major agencies in the country, viz., Atomic Energy, Space and
Defence R&D. The remaining 50% amounting to Rs.1,100 corres is account-
ed for by Agricultural Research, Medical Research, Ocean Research,

‘Bio-technology, Non-conventional Energy Sources, CSIR, DST and the

science element of the socio-economic ministries like those dealing

with Petrochemicals, Rural Development, Transport etc. The DST share
in what may be termed Research grant in thrust area research is

of the order of Rs.l0 crores in all this. Essentially, for the manage-

ment of these Rs.l0 crores -or thereabout- the SAC-PM proposal is

to replace the existing SERC mechanism by an autonomous National

Agency. To put the matter in perspective, therefore, the SAC-PM
concern, in its present proposal, is not on the qualitative, quanti-

tative, distributive and futuristic aspects of the Rs.2,870 crores that

India spends every year on ST programmes, but on the mere Rs.l10
crores that the existing time tested mechanism of SERC giveg by way
of grants to catalyse the effort on science and engineering; and
for these Rs.10 crores which is a mere one third of 1% of our totai

S&T expendituré, the SAC-PM proposal is to have an elaborate "executive"
autonomous "structure" with a full time Executive Director, full fledged
board etc.

2 Whom does this "Permanent Executive Structure", proposed
by SAC-PM seek to replace? The Science and Engineering Research
Council (SERC) whose 1980-87 Activities Report is enclosed. Since
its formation in 1975, SERC supported over 1,200 research projects
( a large proportion of .this in our academic institutions), spent
cumulatively about Rs.65 crores ( a large portion of this again in
our academic and university system), covered about 2,000 scientists/
engineers in the country and has sustained some world class individuals.
The SERC members, who serve on every 3 year term wi ,’gﬁ%ﬁj approval
of the Prime Minister, since its inception in 1975, is & on pages
66-69 of the enclosed Report. Every eminent scientist of the country
has served on SERC or its Programme Advisory Committees at least
two 3 year terms.

3 More importantly with only a secretariat of 20 persons, a
comprehensive system of peer evaluation involving a number of eminent
individuals from the country - laboratories, academia § industry -
has been established. A brief overview of the system § vital statistcs
are given pictorially in the enclosed Report. The system is considered
unigue and exemplary by most scientists /engineers whose appreciation
on the way of its professional functioning we receive every day.
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A specimen, as representative of the general view on the effective-
ness of SERC, is given in the Annexure. It is from the President,
Indian National Science Academy (Prof. M.M. Sharma) and is abstract-
ed below:

J 1 was most delighted to receive your letter and the
report of thé SERC during the period 1980-87. First of
all I should like to congratulate vou and the DST and
all the officers who have been associated with the SERC
for doing a splendid job. SERC has provided yeomen
services to the Scientific Community in India and has trans-
formed, in- a radical way, the entire funding pattern.
The DST can certainly be self-congratulatory in this very
fine endeavour."

4 It may kindly be noted that the above system from its
inception (since 1975) is well established and there are no pertur-
bations despite Secretary-level changes for about half-a-dozen times.
It goes to prove the basic independence of the system of the extra-
mural funding established in DST. The fact that some 20 professionals
could service the system is because the infrastructure is provided
by DST as a whole which deals with other matters ranging from
scientific services like meteorology and surveyvs to inter-ministerial
coordination matters pertaining to S&T, including international co-
operation. There is also an addiional merit that these 20 odd
professionals enrich other activiies of DST through their experience
and contacts with a number of national experts. Such organic link-
ages, in my opinion, are extremely necessary to make funding of
basic research relevant to other needs of the country. For example,
when DST deals with Entrepreneurship Development or Science Populari-
sation or State ST Councils or Industrial Interfacing through Scientific
and Technical Advisory Committees, the overall corporate experience
flows to the basic research funding groups and vice versa. This
is what has made other agencies like Space, Atomic Energy, DRDO,
Electronics, Biotechnology etc., to make their own extramural funding
programme as a part of their overall corporate activity since necessary
organic linkages are absolutely imperative. The most disturbing
part of the SAC-PM proposal is to make this mechanism totally devoid
of these vital organic links and isolate it in a "Permanent Executive
Structure!. Such an ‘'"executive" oriented "autonomous" structure
wil tend to remain deprived of science nurturing ethos and will
be negating what has taken many years to build.When SAC-PM proposes
to replace the existing mechanisms by a National Science Foundation
‘NSF) kind of model of the USA, what wouid seem to be overlooked
is the fact. that in the US most of the R&D funding is done by private
industry and therefore they feel the need of governmental support
to some basic research, whereas in India the funding is over 80%
from the governmental sources. And of course, this minor proportion
of the total funding channeled through NSF in USA runs through several
thousand crores as against the meamy Rs.10-15 crores that SAC-
PM is proposing replacement for byhin NSF kind alternative mechanism.

5 A general exchange of experience and information and
through this broad coordination among the various extramural funding
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agencies does take place in our various forums periodically. DST
also brings out periodic updated documents informing about the extra-
mural funding in the country to benefit all the research workers
and funding agencies. Considering the whole lot of our experience
so far and also considering the vital needs for making basic research
in the country more relevant to national needs, I firmly hold the
view that various Scientific Departments should continue their own
extramural funding programme and DST should continue the major
funding the programme as it been doing so far. When the
expenditure on S§T is increased in the country as desired by PM,
the amount for the programmes for Extramural Funding of Science
& Engineering Resear at least doubled in the next few

would submit that we should not tinker with the existing
tme-tested mechanisms § Systems for funding extramural research
but develop mechanisms and systems for making it attractive for
industry . including the services Sector, to invest in S&T activities
and also to develop clpser linkages between our already established
R3D infrastructure and the real utility ends, viz., industry, services
and the socio-economic sectors.

Vd.s‘a:uf %Cﬁ
(Vasant Gowariker)

Secretary,DST
7-2-1989

Chairman & Members, Empowered Group
Secretaries, Scientfic Departments
Chairman § Members, SAC - PM

SA to PM

.Chairman, UGC
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SERC - NOTABLE CONTRIBUTIONS

The DST has definitely made a major impact
on support for research in Universitites JHTF's 7/ Institutes of
Science, etc. There is a dramatic changs in the attitude of
scientists in undertaking problems h::-lvi,ng great academic excite-
ment and invblving sophisticated instruments. ‘We can witness
a sea change in the research scenario in all types of teaching
and research establishments which have received support from
the DST. The number of research publications in very renowned
journais has substabtially increased and this research work has
brought laurels to Indian Scientists. Thus the DST has provided
yeomen services at a critical juncture in promotion of science
in India. »

Many innovative ideas have been conceived and
successfully introduced. The DST has scceeded admirably in
bringing together scientists from all organisations and has
established an enviable reputation. The so-called Baroda seminars
have no parellel. The constitution of PAC is unique and the
system of inviting scientists to make presentation of their
proposals is a novel concept. The method of inviting scient;sts
for a discussion before finalising the approval is highly
commendable. A large number of young scientists have
immensely benefited from various schemes of the BST,

The rigorous Syctem  of monitoring progress of
research work has instilled in the mind of scientists a sense
of commitment and an element of joy in creative satisfaction

by way of accomplishments and appreciation by peers.

The applied scientists in the University. system
no longer feel stiffled that they will not have opportunities
to pursue challenging problems which have an academic punch

and practical relevance,




The creation of some vital core facilities, RSIC,

etc. has provided a system through which a large number of

scientists can benefit in a way basically free from bureaucracy.

The DST support is more scientist oriented rather

than administration oriented and deserves to be praised for

nurturing this culture.
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: Tel. Nos.
ffimvtrsﬂy of Tiombay 484306, 4845506, 454637, 4R46R9, 4844

DEPARTMENT OF CHEMICAL TECIINOL(
‘MATUNGA, BOMBAY 400 019, INDIA !

O,C[/m/%-/[/L/ L& e 16 January 1989

Your Ref.No.DO No.SP/S9/Z60/89 dt. 5-1-89

M. M. SHARMA , I'NA

Projessor »~f Chemical Engineering

SERC

My dear Dr.Gowariker,

I was most delighted to receive your letter and the report of
the SERC during the period 1980-87. First of all I should 1like to

congratulate you and the DST and all the officers who have been associated

with the SERC for déing a splendid job. SERC has provided yeomen

to the il S
services /| OScientific Community in India,6 has transformed, in a radical

way, the entire funding pattern. The DST can certainly be self-congra-

tulatory in this very fine endeavour.

With kind regards,

Yours:'sincerely,.

Dr.Vasant Gowariker,

Secretary,

Government of India,

Ministry of Science & Technology,
Department of Science & Technology,
Technology Bhavan,

New Mehrauli Road,

NEW DELH I-1100016.
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DEPARTMENT OF SCIENCE AND TECHNOLOGY

The US Ambassador called on me last week for
a general discussion on INDO-US S&T Cooperation. Among
other things, he fondly recalled his old assoclation
with the setting up of IIT, Kanpur In the early sixtles
with US asslistance. As one who firmly belleves that
a country of Indla's size and stature must have several
tens of IIT-llke Institutions, 1 Inqulred as to how US
would respond to the 1idea of recreating hlistory, Iif
India were to think in terms of yet another IIT like
institution. Hls response was overwhelmingly positive.

PM may recall that the last IIT was established
over two decades ago and the sixth one is beilng set
up In Assam pursuant to the Accord. 1 feel that the
new IITs should not be mere teaching institutions; they
should harmonise our aspiration to put S&T infrastructure
to use in evolving technologies to meet massive national
needs. Therefore, the stress for the new 1ITs should
be '‘on-the-job', * 'hands-on' innovative design-
development - productionising apprenticeship on
programmes for conversion of feasible concepts Into
tangible products, Industry or services wlith "on-
campus" Innovative experimental and teachling modules,
The new institutions should thus encompass the whole
cycle of 1dea conception, R&D, training, testing to
market - and produce a new breed of youngsters to
make India technologically forward looking.

It may, therefore, be seen that the Indian
programming effort on the creation of the new Iinstitute
has to perceive It as more than merely establishing
a yet another IIT or teaching Institute, and certainly
more than an exercise in seeking ald or hardware.

In USA similar innovative Institutions & arrange
ments have been attempted and experimented with.
I feel that it would be worthwhile to draw on the
experlence and talent of such creative Individuals Iin
US in order that they join the counterpart Indian talent
in conceptualising a new national Indlan instlitute.

To spark off the process of the above kind of
new "IITs", a different kind of Imaglnative lead would
be necessary and DST would 1like to undertake {t,
I also feel that a most fitting tribute to Jawaharlal
Nehru In this Centenary Year would be by having thlis
very novel (institute In Allahabad and naming it as
"Jawaharlal Nehru Institute of Industrial Technology"
in memory of the person who did so much for Indlian
Science.

PM's approval 1s sought to the concept so that
1 can work out detalls In consultation with all concerned,
including the US side, & prepare a Cabinet paper.
One guesstimate of ¢the cost 1Is around Rs 500 crores
- the most of which may be attempted to be received
as grant from the US, 1 could propose a plan of action,
after getting PM's reaction,.

1 SRR
(AQ}CJGCV()!/V/\.».
(Vasant Gowarltker)
MOS (S&T) Secretary
1972989

Prime Minister
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DIR.S.31 (L.40)

18th July 1

Dear Mr. Seshan,

Sub: Follow-up of Empowered Group Discussionsg

989

on
rch

National Science and Engineering Resea
Board (NSERB) :

I have just received a copy of the proposal se
you by Dr. Gowariker. The SAC to PM hasg studied
umbrella structure for funding science and engine
research proposed by Dr. Gowariker. We find that
is not actually a structure for funding science
engineering research but a4 structur
happening today.
unnecessary.
there isg © analyse situation
research funding now. Clearly, multiple sources g
be available for research funding. what the sac t
has suggested was to establish a new Structure whic
Strong and is commensurate with the size of the co
and the total scientific effort being made. We be
that the scientific research funding should not be
of the minor activities 9f a government department.
should be done by a’@ngﬁigrautonomous agency gtaffe
academics and other Professionals who work there
full-time or part-time basig. Furthermore, the Nat
Science & Engineering Research Board (NSERB) propos
us would not merely fund research but would also
all other measures necessary to promote high
scientific research activity in the
will keep constant vigil to find out where we are b
and where we need new thruats, Thia is ip fact wha
National Science Foundation in the United States
The functions of the NSF mentioned in the write-yu
Dr. Gowariker in this context are not indicative of
vital role played by thig agency. NSF does much
than simply fund research. We are hoping that
pProposed National Science & Engineering Research B
i and when established, would really provide 3
boost to fundamental regsearch in India. The NSERB
also bring out a3 report on the national ac
indicators annually.’

Dr. Gowariker haa stated Ehat such 3  Bosrd
involve too muc¢h efforcs considering the modest fu

nt to
the
ering
this
and
ig
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that we provide today. This may not be entirely true
because we jave just heard from the Prime Minigter g
Office that the funding is axpected to be increased to
38 crore Yupees or more per annum from now on. so,
the establishment of Such a Board would certainly be
justified. Furthermore, we are not Suggesting a very
large structure for the NSERB. What we are suggesting
is a Scientific Advisory Council and an Executive Body.

Executive Body would have various subject groups
chaired by expert scientists and engineers. Each Subject
group will have active scientists and engineers advising
on how best ,to fund and promote activitiesg in that area.
In addition, the Executive Body would ‘have fuli-time
stafy in the form of a Secretariat.

It is the feeiing of SAC-PM that it would be ideal
if Dr. Gowariker would kindly take some time to discuss
the proposal with SAC-PM and see if he can himself take
the necessary initiative from the DST to -establish such
& Hoard, especially since’ increased funding for
fundamental research may become available in the 8th
Plan.

With warm personal regards and best wishes,

Yours sincerely,

Mr. T.N. Seshan
Cabinet Secretary
Cabinet Secretariat
Rashtrapathi Bhawan
NEW DELHI 1108 @64

N
c.c.! Dr.Vasant Gowariker, Secretary, Deptt.of Science &
Technology, Technology Bhavan, New Delhi-11016.




In lieu of National S&T Commission or Committee

(NSTC ), recommended by SAC to PM, more appropriate and

effective method would be to have a matrix-management
system apexed at a Special Committee of the Cabinet on
S&T Utilisation chaired by the Prime Minister.
COMPOSITION:

Prime Minister Chairman

Minister, Industry Member
Minister,Planning Member
Minister,Commerce Member

MOS (S&T) Member

Standard List of officials to attend:

B.Sato PV

Cabinet Secretary

Secretary, Industry

Secretary,Planning

Secretary,Commerce

Secretary,DST
Formal secretariat will be the Cabinet Sectt.
Technical secretariat which will prepare papers
etc will be DST.

No additional post etc.

NOTE Other Secretaries & Scientists will be requested
to attend specific meetings as necessary.




4

- ey technologles: Who’s ahead
TYpe of Teohnoiogy C Present rank Rxpected ravk I eey TYpe of Technology Prosent rank  Expectsd mank b X20
New ndustiial mateclzly ' U'a‘wm Ut&mm us Eu:pu.gin uia.gr:p.x;';m

High-1amperature Shoconducter. o 0 ' -
Honlloear oplo-stectronk mateials .
Feaomagnelic malacialy S

—eereyam A e a e e cenns i L Y

Molecular hunctionsy maloials e R
mi"ﬁo edvanced m;onpow. Mmelscaly,

ys and nstalic porhpounde s
Fine cocamice RO e A T
New function o bon-based matadals Lol s
Hew kmction SMOphous glass matedials,

High-purity Aoe Polymers._____ e
Gi¥con-bazod matordals

SRRSO e oo OSSO L U

New microelsctonke matealy _
Elootronics

Bw«oooducﬂnq devicos renmb e S L
Cluantum effect tavices Gt e R R T
Powser-sloctionics dwtc-ol...“_.ﬁw_m...ﬂ..m.._bﬁ..._w..
New function optical devices

Large chouit devices .
Biolod\nology

High-pedormance szymes and blomaterialy
Anknal and plant coll englnsading i

ek ah wd e s d PP b

,unuouuﬁnnnv;
000 58 %8 PO RO %9 0B PO — Fo
L L L X F R peperrapepen
nn.n——nﬁ‘ﬂ-“""

1

' it :
chriques Jor prodein afgnmant 5
Technology for utitring blomembrares .. 1 .
: 1 M Analysis system of biorelated matedala ., 1
: ; i S Compular softwarse, eystem engineering '
s ) :lﬂxgarizod data-processing systome..._.____
: - : H-orgar ol dabvrooouhq sysloma..... ..
New types of getic enginsaring e ; Wnpuﬂmlhg Wchitechrs .
Blomatedal databanks.. 77T T e intograted softwars for mechanionl COmrol ..
&xww\gmhoiubmo(ommmnbmﬂuw , S Boftware developmant kinow-how
mal and piant PWig oo e ‘ | Disaster pravention know-how
- :
Notes: 1) a denotes Relds where newly ; Human related technology
tachnologles wore seiocted based on th "Sangyo Giutsu no Doko o Resouroes snd snegy know-how
industrial Technokogy) lesuod by the Ministy of boternaa thes Advanced robotics know-how

&ZAM Wc foval Week 9*‘-) :‘—f M 3/331‘ A &j’

- el b o wd
L X N NN
28 20 r0 fo Pe
e s wph . :
.-ou-.‘
;.nn-

o re vo
" &8 8

]
<

- F %0 00 PO PO PO RS O Pe

VO WLV LLD D
DL LDWUY WS
- R) =t - e N PO P RO

L R N P S

1




— "S-

Annex une-1

qgT Ael ®1 fa7m gegwe aftgs

. €. . 7). O
L1211

Prof. CNR Rao

Chairman

By Speet Fose

Science Advisory Council to the Primz Minister

T 560 01

Indian Institute of Sciencs
Bzngalore 550 014

DIR.

s. 3l Céy £

6 September 198

Pear Shri-Rajivija:

AUTONOMY OF SCIENCE AND TECHNOLOGY ORGANISATIONS

As per the Terms of Reference
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which affect the health of Science

recognised now that if a scientific organisation has
research
have
Flexiby Ity 3r 1te aav

carry out
activaties,
autonomy and
To perform
mechanisms
developments

high
It

gualaity
reguires to
scientific research,
which woulcd

in the world.
Indian scientific S
Scientific organisations,
these to your notice.

COMMUNiTY

The need for functional
organizations
erstwhile Science
{SACC)
simplifying administrative
enhanced powers to. the
organisations. The
accepted by
issued 1in
enclosed)

atmosphere

December
whaich
in

aimed

the scientific

scientists could function more efficiently.
were 1involved in simplifving the procedure
t13)
and
complementing
reqguired

which
(1) Enhanced financial powers;
purview of  UPSC, CPWD, DGS&D
Introduction of flexible
Creation of posts when

guicklyv
hWe are
of the problems which are being faced by members of
some of

and we thought

autonomy
has been recognised in the past
Advisory Comnittee

had discussed a number of issues
procedures

Science

recommendations of the
the Government and two major

1983 and May
at the promotion
organisations

you have given to our
& number of i1ssues
2 fndia. It 1s welil
TO
deve iopment

amount of
fuRcCEIOnI NG,
one needs to have

respond to new
concerned with some
The
important
bringing

and
certain
To day

our
of

scientific

and the

the Cabinet
pertaining to
and delegating
and Technology

SACC were
orders were
(a copy each
of a proper
so that
The aspects
were:
Exemption from the

SED . etcl: (1%

scheme; (1v)
etc. Several

of

to

1986

contd.:.

Tele. : 341690 Tralavw - 102E ©094an




institutions to which these orders would be applicable
had also been identified. While some of the
institutions and S&T organisations have utilised these
simplified procedure, we are concerned that a number of
major autonomous scientific institutions in the country,
(for example, AIIMS, IARI, IVRI, NDRI etc.) which are
under the purview of the Ministry of Health and the
Ministry of Agriculture have unfortunately not vet
implemented these recommendations. Of late, a number of
references have been made to us by the members of the
scientific community who find that their work is
hampered as a result of the non-implementation of these
recommendations. Serious procedural difficulties have
been faced by some scientists in attending even
recognized international conferences.

he feel that vour lntervention may be necessary in
ensuring that the Minister of Health and the Minister of
Agriculture take the necessary measures to proviae
functional autonomy to the research organisations and
lnstitutions under these Ministries as per the decisions
already taken by the Government and where orders have
already been issued. This will also have to be takern up
with other ministries where Lhe 1nstitutions under their
control have been declarec as S&T organisations put
wizich have not vet been given thas autonomy . £F 7 Ene
concerned Ministries could take Up thils matter 'with tne
administrative machinery of Ttnese autonomous
institutions, we feel that the atmosphere for scientific
research in these institutions would lmprove -
considerablyv. We do hope that vou share with-“ns thas
concern of the scientific communRitTy WOrking 1in these
organisations. We feel that through such measures, we
would be able to make considerable improvement in the
health of science in India.

'ith warm personal regards;

Yours s%?ggrely,

N )

cF°R. RAO

Shri Rajiv Gandhi

Prime Minister of India
South Block

NEW DELHI 116 @11

Encls:




ENCE ADVISORY COUNCIL
ERINE MINISTER HELD ON TEMEBESN 11, 1985
AT DST, NEW DELH

]

present 1n the mesting:

Chairman
Chcora "

. . .

L y TR L0 O ) T S ST O T

Krishnemurthy waes spe

FP.d. Lavakare,

Ahuyj=2 attended the

CONFIRMATION OF THE MINUTES OF THE 43RD MEETING
e SAE=FPN

the 43rd Me=sting were confirmed.




ITEM NO.2 FOLLOW-UP ACTION ON THE DECISIONS TAKEN AT THE
43RD MEETING

4q. Following developments were reported:

(2) The members were informed that the SAC-PM recommendations on
silicon development in the country would be discussed at the
mesting of the Empowered Group to be held in the afternoon ofr

September 11, L0

C11) On the status of the publication of the Sac-PM activities,
members were given copies of the draft outline of the proposed
report and they were reguested to give their comments to the
Secretariat within the next 10 days. It was also fdecided to add a
chapter on Technology Missions for which Shri Sam Pitroda would
be giving the necessary write-up which would be edited suitably
by Secretary, SAC-PM. %
(Action: Shri Sem Pitroda
& other members
end
Secretary, S8C-FM)
Chelrman, SAC-

Minister, copy oOf

MEETING WITH PRIME MINISTER: CONSIDERATION
OF AGENDS AND PRESENTATION

Members were Informed that ths proposed mesting with
Frime Minister, which was requested for September 11, 1989, would
have to be postponed. When the next date is annouriced, the agenda

item will be considered.

e
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JTEM NO. 4 NATIONAL SAFETY AUTHORITY

0

&. The Council considered the proposal of setting up the
National Safety Authority and felt that while the word ‘Safety’
may not be appropriste, considering the various issues desling
with Science, Technolcgy, Environmeyt and Ecology, there 1s &
need for e body which will consider various policy a&lternstives
which could be outlined for the consideraticn of the Goverpment

depending upon these developments. A specific caese 1In  point

related to the Global Wsrming phenomenon, which nesds to be

consicdered &t the highest level to work out various policy
elternatives for Industrial development and choice
technoclcgy various international protoco!l
articipste. It wss, therefore,
lstional Authority on Policy Altsrnatives - Science,
Ecclogy NAPA-SEE) could bLe recocmmended
setting up. Chairman wes reguested to convey the visws of SAC-FM

to the PM actordingly.
(Action:

two years ago,
iy 5 =d ebout a yesar ago
of activities of TIFAC have not yet been covered.
He, however, highlighted the role played by TIFAC in setting up a
data base In the form of TIFACLINE. He emphasised the nesd for

- n




prioritisation of areas so that specific impact could be made by

TIFAC and he suggested the possibility of selecting few sectors
as relevant to the 8th Five Year Plan. Comhenting on the efforts
of TIFAC on petrochmicals, using the IPCL - IIM Study, he felt
that more work would have to be done before specific policy
guidelines could be issued. Unfortunately, he observed that
qualified people were not available to carry out such s study. He
elso JIndicated the initiatives taken by TIFAC in the arees of
Housing, Materials and Electronics. He once agsin emphasised that
TIFAC haes not had enough time to show its impact but he wes
hoping that in the near future, TIFAC would become an irstrumsnt
in sheaping the nstional policy &s regards technology and

development of industry was concerned.

8. Members raised seovers] questions relating toc the functioning
cf TIFAC based on the comments received Trom various members end
the Secretariat. It was also felt that awareness about TIFAC
emongst the industry and other users wass not there and this Ffas
to be achieved through cornsciouvs efforts by TIFAC, where through
cpen dehbates, the role =nd functioning of TIFAC could b= widely
cisseminated. There wsre number of questions relating to 4

cf TIFAC and its importance to Industry. Members were oo

that tudies of TIFAC must influence the Government in

specific policy for schnology development and
Comparisons ware medeleth internaticnal organisations

cf Jepan where efrorts were to support long-term R&D projects
relevant to industrial growth. Shria Krishnamurthy, in conclusion,

requested members to have more such periodic meetings so that

S O/=




TIFAC could get general guidelines for its future func tioning

from time to time. Based on these discussions, Chairman, SAC-FM,
agreed to send the recommendations to PMO on the report of
func tioning of the TIFAC.

(Action: Chairman, SAC-FPM)




A Standing Committee mechanism with PM,MOS(S&T) SECY.DST

and Secretary,DST as the core with concerned Minister
& Joint Secretary concerned with the programme of
the Dept., under review asmembers --Secretary,DST

to present to PM the operational details of the High

Level Review process along with relevant details of
STAC.

PM Jurther .obseaved that the task of ‘{ntroducing SET dn

all: .walks of Ufe 4n India aequines a number of 4teps such ab

oadentation .én ‘the SET agencies; STACs; persuative houzontatﬁ
jﬁiﬁac@on&:_ induction of proper personnel in the govwmeqt‘i’._’
“systems; administrative aefonms and 40 on. It also requines
.aj.pouuc;zt dimension to sustain & fructify the wonhk done at othea'
.!Levea: He thexrefonre ﬁeitithat the  induction of SET by 4socio-
economic Ministries should be oveaseen by a Standing Committee
mechanism wdith the Paime Ministen, MOS (S6T) and Secretary
DST as the core with the concteaned Minister & the Joint Semetwtg
concerned with programme of zhe‘ Department under aeview as
- membeas.  PM {felt that this kind of review along with the STAC/
IS-STAC #aeviews would mahe the high Level status assessment
process meaningful. He i desined Secretary, DST to pursue the

idea émthea and-give PM a presentation on the operational details
of the High Level Review process along with nrelevant- detaibs

of STAC.

(Action: DST)
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Dear Shri -Rajiviji:

AUTONOMY OF SCIENCE AND TECHNOLOGY ORGANIS

As per tne Terms of Keference you have give
Council, we ‘have been looking at & number of
whick affect the health of Science 1ig India. It
recognised now that if a scientific organisation
carry out high gualitv research andad dev
activities, 1t requires To have CEETaln «am
autonomy and flexibility ain 1its day to day func
To perform scientific research, one needs
mechanisms whnich would guickly respond
developments in the world. We are concerned wi
of the problems which are being faced by members
Indian scientific community 1n some of our 1
scientific organisations, and we thought = of
these to your notice.

The need for functional autonomy of sc
organizations has been recognised in the past
erstwhile Science Advisory Comnittee to the
(SACC) had discussed a number of lssues pertai
simplifying administrative procedures and de
enhanced powers to the Science and Te
organisations. The recommendations of the SaA
accepted by the Government and two major orde
issued in December 1983 and May 1986 Ca  co
enclosed) which aimed at the promotion of a
atmosphere 1in the scientific organisations
scientists could function more efficiently. The
which were involved in simplifying the procedur
(1) Enhanced financial powers; (ii) Exemption f
purview of UPSC, CPWD, DGS&D and SIU etc.
Introduction of flexible complementing schem
Creation of posts when required &tes
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institutions to which these orders would be applicable
had also been identified. While some of the
institutions and S&T organisations have utilised
simplified Procedure,

example, AIIMS, IARI, IVRI, NDRI etc.)

the purview of the Ministry of Health
Ministry of Agriculture have unfortunately not
implemented these recommendations. Of late, a number of
references have been made to us Dy the members oL the
scientific community who fingd that i work is
hampered as a result of the non-implementation of these
recommendations. Serious pProcedural difficulties have
been faced by some SClentists 1in attending even
recognized international conferences.

We feel that your intervention may be necessary in
énsuring that the Minister of Health and the Minister of
Agriculture take the Necessary measures to proviae
funcrional autonomy to the research organisations and
institutions under these Ministries 4s per the decisions
already taken by the Government and where orders have
already been issued. This will also have to be takern up
with other ministries where thne 1nstitutions under tne:ir
control have been declarec as SgT organisations put
wizich have not yet been given thas autonomy . It the
concerned Ministries could take up this matter witn tne
administrative machinery of Tnese autonomous
lnstitutions, we feel that the atmosphere for scientifac
research in these institutions would lmprove .
considerablyv. We do hope that YOu share with 'ms  this
concern of the scientific community WOrking ain these
organisations. We feel that through such measures, we
would be able to make considerable lmprovement 1in the
health of science in India.

With warm personal regards,

Shri Rajiv Gandhi

Prime Minister of India
South Block

NEW DELHI 11¢ 811
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ITEM NO.2 FOLLOW-UP ACTION ON_THE DECISIONS TAKEN AT THE
43IRD MEETING

4. Following developments were reported:

(1) The members were Informed that the SAC-PM recommendations on

silicon development in the country would be discussed at the

me2ting of the Empowered Group to be held in the afterncon of

September 11, 1%8%.

(11) On the status of the publication of the S5AC-FM ectivities,
members were given copies of the draft outline of the proposed
report and they were reguested to give their comments to the
Secretariat within the next 10 days. It was also cdecided to add a
chapter on Technology Missione for which Shri Sam Pitroda would
be giving the necessary write-up which would be edited suiltably
by Secretary, SAC-FPM. =
(Action: Shri Sem Pitrods
& other members
- and
Secretary, SAC-FM)
Chairmen, SAC-

Minister, COpy - OFf

LTEN N S ? NG WITH PRIME MINISTER: CONSIDERATION
A AND PRESENTATION

/

-

= tiembers were informed that the proposed meeting with the
Frime Minister, which was requested for Ssptember 21, 19589 woild
have to be postponed. When the next date is announced, the agenda

Iitem will be corsidersd.
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ITEM NO.4 NATIONAL SAFETY AUTHORITY

é. The Council considered the Proposal of setting up the
National Safety Authority and felt that while the word ‘Sarety’
may not be appropriste, considering the variqus lssues desling
with Sciernce, Technology, Ehvironmept end Ecology, there Je. 5
nes: for a body which will consider various policy &lternstives
which could be outlined for the consideraticn of the Government

gegending: Upon  thess developments. A specific case 2 point

related to the Global Warming phenomenon, which nes=sds

consicered at the highest level to work out

alternatives POr Indictrial development and choic

ress  for g Nations] suThearity on Policy Alts
Envircnment and Ecology (NAPA-SEE) could 5 M j o
s=tting up. Cheirman wes reguested to convey the visws of SAC-FM
to the FN actordingly.

(Actron: Choirman . SAC—-FM)

5

TECHNOL O5Y INFGRMATION FORECASTIN
COUNCIL (TIFAC)

/
=

gave a detailed

& out:during the last yes 7 ~=d
two years ago, the actual Furmcti Pele;
ebout a year a2go and to that extent,

several ' vities of TIFAC have not yet besn coveresed.

He, however, highlighted the role Played by TIFAC in setting up a

data bas=s in the form of TIFACLINE. He emphasised the ne=d for

e e o S




prioritisation of areas so that specific dmpact could be made by

TIFAC and he suggested the possibility of selecting few sectors
és relevant to the 8th Five Year Plan. Comhenting on the efrorts
of TIFAC on petrochmicals, using the IPCL - IIM Study., he felt
that more work would have to be done before Specatic policy
guidelines could be issued. Unfortunately, he observed that
qualified people were not available to carry out such a study. He
also indicated the Initiatives taken by TIFAC in the areas of
Housing, Materials and Electronics. He once again emphasised that
TIFAC has not had enough time to show its Impact but  he wss
hoping that in the near future, TIFAC would become an instrument
in shaping the national policy as regards technology and

development of industry was concerned.

8i Members raised ssversl questions relating to the functioning
cf TIFAC based on the comments received Trom various members  and
the Secretariat. It was also felt that awareness aebout TIFAC
emongst ths industry and other users was not there and this hes
to be achiev=ad through conscious éfforts by TIFAC, where through
cpen dshates, the role and functioning of TIFAC could be widely
Cicseminated. There wsre number of guestions releting to
cf TIFAC and its Importance to Industry. Members were

influsnce ths Government in

evelopment

Compakrisons were made}with internationzsl] organisations late MITI1
cf Jepan where efiorts wsre to support long-term FR&D projects
relevant to industrial growth. Shri Krishnamurthy, in conclusion,

requested members to have more such periodic meetings so that

crie s O/




TIFAC could get general guidelines for its future functioning

from time to time. PBased on these discussions, Chairman, SAC-FM,
eagreed to send the recommendations to PMO on the report of

functioning of the TIFAC.

(Action: Chairman, SAC-PM)




SHRI PITRODA's ACTIVITIES

£ G=DOT
* Technology Missions

Various Councils/Committees etc
* Talks /lectures

* Picking up of good people (from India § abroad)

- induce them for good work in India.

Generating new programme e.g. Standard

Tools,Ten Point Employment Generation etc.

T In order that the NEW CULTURE succeeds and
takes roots in our system, it is essential all the above

SUCCEED AND ALSO APPEAR TO SUCCEED.

SPECIAL PLAN OF ACTION

* Under normal circumstances regular sustained

work would do.

The reality that the "e.stab]ished system"

will not only create hurdles but also spread
"whispers of superficiality and spreading

thin etc" has to be taken note of.




SUGGESTIONS GIVEN BELOW ARE MADE WITH THESE
IN MIND:

C-DOT

C-DOT should continue to outshine others
—— 4t least lor next 3-4 vears, To keep the
vigour & vitality some new activiies are to
be undertaken -- even some efforts at pseudo-
change is necessary to; keep it from becoming

routine run-of-the mill.

TECHNOLOGY MISSIONS:

Efforts will be made to say that the achieved

targets are inflated figures.

"the Missions work through the usual bureau-
cracy and they; do the wusual laundering"
this will be the judgement of the techno-
bureaucrats.

Therefore on Technology Missions the success
should be highlighted at various levels.

How actual targets are checked should be

brought out.
To counter stories of Pitroda spreading thin
at various -levels one has to highlight how

a system is developing to execute § monitor

Technology  Missions, requiring less and

less of the Prime Mover.




There will also be a "subtle" propaganda
that no great S&T input has gone into the

Technology Missions. They are just routine

digging; distributing funds; etc. Countering

this should probably be done by making

many aware that correct technologies are

used. Some of the problems of the old
S§T establishments also be brought out,

subtly.

VARIOUS COUNCILS § COMMITTEES

Can perhaps consider which one to "drop
ot gk,

For other Councils with "big-wigs" better
to attend regularly; whenever absent send
written note or telex etc. (even a "commission-

ed" note).

TALKS & LECTURES

Can be reduced
Make it around progress of Technology Missions

§ specific action programmes.

PICKING UP OF GOOD PEOPLE

Today many good people are trying to get




into. the system  due to SGP, They have
numerous personal hurdles § institutional
hurdles.

By special executive order or through some
mechanism retain a whole set of lodging
faciliies for them to stay.

Also ensure a follow up mechanism that
they are "transitioned" into the system.

It may be necessary to build a few new
institutions. They will give the organisational
support for the programmes § people selected
by SGE: Perhaps an innovative mechanism
would be to "spot" a few in already existing

organisation and with suitable executive orders

transfer them with posts to these new institu-
tions. In this way no new posts are created
for the Government; but SGP gets right people.
They cannot contribute from the earlier
institutions because of the already entrenched
"techno-bureaucracy"-- the institutions (
means higher ups) want to take credit and
SB- OR. There will be resistance to this
process from the "established system"; but

if such a group of persons are not gathered,

effective implementation of ideas of SGP  will

not be possible.




GENERATING NEW PROGRAMMES

Excellent ideas (action oriented programmes)
emerge from SGP's talks etc.

If not implemented concretely these become

points of ridicule or snide-remarks for the

entrenched hierarchy. "The wusual cliche"
“talk - talk" only eic.

This 1s where multi-pronged approach is
necessary; the strengthening of C-DOT to
take up some of these actions; strengthening
technology mission directorates; carving
out some niche in willing S&T agencies by
identifying people to follow up; making nucleus
of people around some selected people as
described under PICKING UP GOOD PEOPLE;
etc.

SUCCESS in a few such programmes will

silence others. NEW CULTURE can sustain.




' CONFIDENTIAL

DEPARTMENT OF SCIENCE § TECHNOLOGY

Subject: Standing Working Group on Intellectual Property
Rights Issues concerning International S§T Coopera-
* tion.

Earlier a note on the subject suggesting certain
actions was approved by MIS regarding further action on
Standing . Working  Group : (see Flag 'A'). Subsequently, we
have obtained & detailed note ({on IPR related issues and
our stand vwvis-a-vis US) from the Ministry of Indusiria
Development (Flag °‘B'}.. The note covers patents, trademarks,
copyright, protection of integrated circuit and protection
of trade secrets. This has been written in simple language
for general information and education ‘dnd, therefore, {t
does not use legalistic expressions. For ' precise wording
and interpretation of law, reference should be made to the
respective laws, nanel}' the Patént' Act, 1970, the Trade
& Merchandise Marks Act, 1958 and the Copyright Act, 1957.
There .is no separaie law for the protection of integrated
circuits. India  does not regard 'trade secrets' as an Intelle-
ctual Property Rights, but conlidentia1 ty and secrecy obliga-
tions can be enforced in our country through contractual
obligations and civil law. For ready reckoning one page
summaries. con the, main areas of controversy on IPR issues
with the USA and the salient features of our Patent Law is
also enclosed.

2 The Ministry of Industrial Development has desired
that these papers are strictly for internal use and are meant
for the internal iniormation and understanding of our scientists
and other concerned officials participating in discussions
on IPR. issues. They have confirmed that the same can be
given to the kﬂflbia; members of the Standing Working Group
and alsc a few other scientists sp901fically connected with
ST co-operation.

Secrctary
oy Nou.:3?}7L2T”.“.' 3. ; §}nc¢ the Quic is written very well {n lucld form,
MOS may. like. tc retain a copy for his information. -We are
: .-.nfigl} -+i| sending copies to the SWG members also. Our Embassies - have
<} more detailed information on the subject. These notes will

also be sent tc our Science Counsellors.

lé\fxv ”’V145k /?/ 2
(Vasant Gowariker) > )
Secretary, DST

12 Ady

MOS (Sg!]
: \P\ ) U& on b ‘\‘;'l \ hi P "bsa ey .




Secret

Department of Science and Technology

Subject: IPR related matiers

1 met Shtii A U Ganesan, Special Secretary &
Chief Negotiator for the Uruguay Round, Ministwy of
Commerce on5.12.1989. 1 had buiefly mentioned about
the discussions to Secretary. The important points are
as undex:-

I have kept Shti Ganesan apprised of the matters
concetning STl and lndo-US Sub-Commission, especially,
the 1ecent couespondence between US Ambassador and
Secretary, DST. He asked me whether US side have
given 1¢sponse to the mateual given to them agter our
discussions on STI UPR) matters duting March, 19€9.
1 told him that there was no 7esponse from them in

* tetms of 'come back' on our duwaft and we have [egt

it at that. He felt that our stand should be that they
should give a come back on our diaft and also that any-
thing in futute on IPR refated matters can be addressed
in the countw in totality only after the outcome oh
GATT negotiation.

1 also discussed with him about the Standing
Wotking Group on Intellectual Property Rights 1ssues
concerning International S&T Co-operation. He has kindly
agreed to be present when 1 convene the meeting. He
would give a brief to the members about the status of
the matter and also discuss some issues concerning patents
and also what could be incorporated in the S&T agree-
ments. 1 will soon call a meeting depending on his con-
venience.

We also briefly discussed about the National
Wotking Group on Patent Laws. Many of our scientists
leven the top ones) do not understand the full imponrt
1PR Issues and look at issues from the view point of
science and not as technology, industry and commerce.
Hence cuitical analysis considering real life wotld does
not emerge §rom their talks. He felt that it may be
Better that DST organised a smatl group of Scientists/
technologies 1anging from 25 to 50 drawn §rom vauous
government faboratores and he had agieed to give a
good buefing to them. We should have thiy meeting
when Secretawj, DST i also present since this & a part
of educational exercise to our scientists and also tc
get the feed back to them. The main theme would be
to enmsure that these issues have to be approached not
emotionally but analytically. We wdl twy to attange one
such meeting also soon.
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DST UQ No DST/PS/640/89.

SECRET

Department of Science and Technology

As MOSISET) 5 aware, a Standing Working Group (SWG)
for SET Depattments on IPR was constituted in DST, with his approval,
on 18th December, 1988 to consider all 1PR “issues relating to lnter-
nationad SET Cooperation [F/A]l. When orders were wsued, there already
extsted a Wotking Group, which included officials §rom DSIR, DST
ete, constituted by the Ministty of Commerce to consider all issues
relating to 1PR [F/BI.

Subsequently, since issues connected with GATT ete made
the 1PR quite complex, the Govewment constituted a Nodal Group
on IPR under Secretary (ID)'s Chaitmanship for evaluation/guidance
on all bdateral discussions ete. The members of the Nodal Group are
Secretary (Commercel), Speciaf Secretary (MA), PMO & Secretawy (10),
MEA.

With the constitution of this Nodal Group, the Working

Group already constituted by the Ministry of Commerce was disbanded
[F/C).

SWG of the SET Deptt could not meet since varioud issues
concerning 1PR and preparations o1 the second lndo-US meeting on
IPR were gowng oni MOSISET) 4 aware of the complexities of the
matter. 1n the meanwhile, there was a Govewnment instwuction asking
all the Departments to be cautious in dealing with 1PR matters since
the Nodal Group 5 considering the overall issues.  Subsequently, it
¢ this Nodal Group which considered our approach for the second Indo-
US meeting; Secretary, DST was an invitee for the Nodal Group meeting.
In view of these devefopments and partly because of the gact that
out lndian team was very busy with the inter-ministerial coordination
for their second 1ound meeting in Washington with US counterparts,
no meeting of the SWG on SET was artanged.

N

Scientifie Departments have not brought up any proposat/

sue for SWG's consideration.  Moreoever, since day-by-day the I1PR
5 getting quite complex and complicated, and since the SWG consist
of non-official members, certain irsues, for obvious zeasons, could not

be discussed (not even formal briefing) in their presence. At the same

SECRET
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=7 -

time, to convene a meeting without these non-official members fook

somewhat odd.

MOSISET] may also kke to see the inputs sent by MEA
(based on inputs from Deptt of lndustrial Development) on the question
of patents, the wotking procedures in lndia. Perhaps these inputs could
be sent to the members of SWG who come from the SET Departments.
Our Science Counsellor afso could use the material to breif our Scien-
tists, since most of the issues raised by US Scientists are because they
don't have gactual injormation about our patent laws.

In the citcumstance, 1 suggest that the Standing Working
Group (SWG) for SET Deptts constituted with the MOS's approval
to aruve at a consensus cof the SET Deptts on the 1PR related issues
and with the tetms of 71eference as in the relevant Office Order be
allowed to function without the non-official members atleast §or some
time. 1 afso suggest that Shii Y S Rajan, Adviser be the Chaitman
of the Group. MOSISET) may kindly approve. 1§ any clarification
s called §o1, 1 am avadidable.

ST PR 2 . W‘A)
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{ Vasant Gowariker )
f, Secretary
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Governnment of India
Ministrny of Science and Techno ology
Depariment of Science and Technof Logy

Pecemben
Memorandum

Standing W Group on Intellectual Property
Rights I,é, (e concm;ng International SET
Coo;o@‘zat{on.

AL a meeting presided ovenr by
dectdod fo sot up Standing Working Group
Depantments/ agencies |uiz Dac, DOS, “USIRESIR. . 7 D’D,
DOE £ DST}, Zo consider alf Tintellectuat Propeaty fa/ziis
(IPR] relating %o International S&T Cooperation. The standing
Working Group will consist of:

\/Sr’z»u' ¥s Rajan, Adudisen, DST

Dr KV Swamdinathan, Adviser, DSII

Dr U Siddrantha, 0S50, DR U()

A HR Bhojwand, Jomt Adviser, CSIR

Shai Gautam Sond, Dirnecton, U()_

Dr Nityanand, ex-Director, CDRI :

Shal Vedaraman, ex- Ccnfﬁw’,ﬁw (;en ral of Patents
. Nominee of Se cnuimj ID

Nomuiee of Secretary Commence

Nominee of Soutzfﬂﬂu Legal Afgairs

it 1F Tadueds, Du?_ucm BST Convenox

Z Since dnternational agreements/atiangements often Lnvolue
an element of IPR refated issues, the SeT depariments/agencies
may  henceforth present draft agreeme Mé/aﬂftawq@menu and
related material to zhe- Standing Working Group forn assessment
before these documents are processed for zhe conclusion of
agheements. \
7 The Standing Working Group . would analyse  the
implications and opportunities vis-a-vis Indian interests on
{nternational SET cooperation and Indian Laws/regulations

- pertaining to IPR. They would make presentations of thein
analysis 2o the concerned ST Secretaries piion to delibera-
Lons by zthe Committee of Secretaries.

4 The Convenon of the Group may <nvite Apecialists and
commisdion Apecdfic studies as necessary .

5 DST w<ll be the Secretariat fon the Group.

This issues with the approval of MOS Sii b
P

[m?g’ e

(Vasant Gowarihen J
Secnetary

'C\/(L

ALE Tdentified {n Standing Wenking Group
Seekelanie s g SDAE S TOS Ol s e OS8R

Cabinet Secnetavy




MEMBERS OF THE STANDING WORKING GROUP ON IPR CONCERNING INTERNATIONAL
S&T' QOOPERATION

Y.S. Rajan,
Adviser
Department of Science & Technology

Dr. K.V. Swaminathan
Adviser
DSIR

Dr. V. Siddhartha
0sD
DRDO

Dr. H.R. Bhojwani
Joint Adviser,

CSIR

Shri Gautam Soni,
Director
Department of Electronics

Shri N.K. Sabharwal
Joint Secretary
Department of Industrial Development

Shri A. Hoda
Joint Secretary
Ministry of Commerce

Shri Sarvesh C?;andr:é‘!
Joint Secretary
Department of Legal Affairs

Dr. U. Trivedi
Director
Department of Science & Technology

NON-OFFICIAL MEMBERS
10 Dr. Nityanand, ex-Director, (DRI

11 Shri Vedaraman, ex-Controller General of Patents
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(Tele:No.666073) GOVERNMENT OF INDIA
MINISTERY: @F SEIENECE & [FECHNOLEAGY
Department of Science & Technology
Technology Bhavan, New Mehrauli Road, New Delhi-110016

(7()N[7T])ICN'['[/_\L
DO No..DsT/ 41 /89.. ... Date. August--2,1.989

Subject: Standing Working Group on Intellectual Property Rights
Issues concerning International S&T co-operation

Dear Prof. Rao/Dr.Ramachandran/Prof.Gaur/Dr.Srinivasan,

Kindby refer to Office’ Memerandum No. DBST/STI/IPR.Grp. /88
dated. Pecember . 18, 1988 eonstituling  a Standing Werking Group
on the above subject issued by the Secretary, Department of Science
and Technology with the approval of Minister of State, S&T.

2 I am enclosing a note prepared by the Department of Industrial
Development, which gives position of IPR related issues which
will enable scientists and officials participating in discussions
on IPR -issues with foreign delegations to be familiar with our
stand. The note covers patents, trademarks, copyright, protection
ol intespated circuit and protection of trade secrets. This
has been written in simple language for general information and
edileation and, Eerefore; i fges net 0se lesdl istic exXprESSIEnS.
For precise wording and interpretation of law, reference should
be made to the respective laws, namely, the Patents Act, 1970,
the Trade § Merchandise Marks Act,1958 and the Copyright Act,
1 OhT There is ne separate Faw for the protection:of integrated
gircuits. India does not regard 'trade secrets' as an Intellectual
Property Right, but confidentiality and secrecy obligations can
be enforced in our country through contractual obligations and
civil law. For ready reckoning, one page summaries on the main
areas of controversy on IPR issues with the USA and the salient
features of our patent law is enclosed.

a4, These papers are strictly for internal use and are meant
for internal information and understanding of our scientists
and concerned officials who have to participate or deal with
IPR related issues and, therefore, may be treated very carefully.

centd.

Telegram ; SCIENCTECH O Talephone : 662260 (PABX)I667373 (EPABX) T Talox 1 86096 & 61806 DST IN




4. Please acknowledge receipt of this letter and copy of
the note enclosed.

With regards,

Yours ,Sincerely,

(Y-8 Rajan)

Erof : 11 R:Rao,
SEErelary,
Department of Space,
Lok Nayak Bhavan,
Khan Market,

NEW DEILHI -110003.

Dr. S.Ramachandran,
Secretary,

Department of Bio-Technology,
CGO Complex,

Lodi Road,

NEW DELHI .

Dr. M.R. Srinivasan, Secretary,
Department of Atomic Energy,
Room No. 145, South Block,

NEW DELHI .

Prot. -V.;K.Gaur,

Secretary,

Department of Ocean Development,
CGO Complex,

Lodi Road,

NEW DELHI .

SRoNCrelm LI telepnone 662280 PAB X667
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Y.S. RAJAN GOVERNMENT OF INDIA

ADVISER MINISTRY OF SCIENCE & TECHNOLOGY
(Tele:NO: 666073) Department of Science & Technology

Technology Bhavan, New Mehrauli Road, New Delhi-110016
CONFIDENTIAL :

Date. July

Sub: Standing Working Group on Intellectual Property Rights Issues
concerning International ST Co-operation.

Dear

Kindly refer to Office Memorandum No.DST/STI/IPR Grp/88
dated December 18, 1988 constituting a Standing Working Group
on the above subject issued by the Secretary, Department of Science
and Technology with the approval of Minister of State; SGE. It
has now been decided that I should chair the Working Group.

2 Upto now no specific proposal/issue has been brought for
consideration of the Group by the Scientific Departments. Situa-
tion regarding IPR vis-a-vis USA was getting complex and it was
dealt with at higher levels of Government.

3. Secretary, DST proposes to call the first meeting of the
Working Group to exchange views and also to brief about some important
matters. Meanwhile a note which gives position of IPR related
issues which will enable scientists and officials participating
in discussions on IPR issues with foreign delegations to be familiar
with our stand, is enclosed. The note covers patents, trademarks,
copyright, protection of integrated circuit and protection of
trade secrets. This has been written in simple language for
general information and education and, therefore, it does not
use legalistic expressions. For precise wording and interpretation
of law reference should be made to the respective laws, namely,
the Patents Act, 1970, the Trade § Merchandise Marks Act, 1958
and the Copyright Act, 1957. There is no separate law for the
protection of integrated. circuits. India does not regard 'trade
secrets' as an Intellectual Property Right, but confidentiality
and secrecy obligations can be enforced in our country through
contractual obligations and civil law. For ready reckoning,
one page summaries on the main areas of controversy on IPR issues
with the USA and the salient features of our patent law is enclosed.

4, These papers are strictly for internal use only and are
meant for internal information and understanding of our scientists
and concerned officials who have to participate or deal with IPR

woontds

Telegram : SCIENCTECH O Telephone : 662260 (PABX)/667373 (EPABX) O Telex: 66096 & 61805 DST IN
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related issues, and, therefore,

may

be

5. I would also appreciate

6. Please acknowledge

recgelipt
of the note enclosed.

With regards,

07C

A All Members of Standing

Dr.Nityanand and Shri Veda
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if you keep Secretary of your Department informed.

treated very careful ly.

in view of this importance,

of this letter and the copy

Yours sincerely,

A
(Y.S\Rajan) X
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NO. 14/60/83—1’?0
Government of India
Ministry of Commerce

- -

New gelht, the

Meetind of the wWorkinag group tO consider

subject:
{ssues relating 510 int81leCtua1 PCO“GCt"_:EthS. 2

ro refer to a0
1988 from 5h A JHod3d,
Horking
-ellectual
jorking Groub

letter o £
Joint secretary
onside

_ﬂ/’//%gﬁZ;w 1988

NO.

relate& to
consiﬁeration
s this Miniskry
ruuay round

in proJress.

in vari

i3 concerned
of Multi

A bpackgrow

d to kindly make 1t convenient

You are requeste
to attend the meeting. .

ww@“/ﬂjﬁ‘&/&/

(T chacko)
Director

=

snri Y.S. Rajan, hAdviser. Ministry of ¢}
Technologye.

-~

nr.K.Ve. Swaminathan, S ariaeny
Technolody

Dr.V. sidnarthd, 03D, DRDG, Min.
Technclody

shri SeVe Gganesan,
Dentt. at Iniustria




\

No, 14/60/83- T
Govermiment of Indig
(Trade Policy Division)

New Delhi, tae ong FeoTuary, 19gg,

- OFRICH MEMORAN UM
‘->A '. {5 S L e -

Subject: Workinyg Group to consider issues -
; relatineg to htellectua Property Right s,

« -~ . The undersigned 'is directed to rerer to the corres_
. pondence resting with thig Minist ryr ¢ O«eM. of even numbe p
- dt, 19th Qectober 1988, and to Say that in consul tat ion

with Prime Minisferi g Office, it has been deaig

discontinue the Working Group on Ntellectu >
Rlghts under this Ningstry, —on Ptellectual prop
“‘\'

DEPUTY SECRE

Io

W sariys, Rajan, Adviser, Ministry of
Sclence & Technology, e

}

Dr. K.V. Swaminathan, A(Ai\vvis‘er, Ministry or

Sciehce & Teg@ology. CoLh
ol e e Revie

. Dr.\V. .sidhartha, ogp, 'DRDO, Min, of
\  jScience & Technology, = V o i
o S oo e
SRrd A V. ‘Ganesan, Addl. Secretary, -
- Department or lndustrial Devel opment,
/8hri Shyam Suri, Joint Secretary, -
“Department of Cﬁemicals & Pelro-chemicals,

Shri V, K., Agarwal, Joint Secretary &
Legel Adviser, Deptt, of Legal Affgairs,

Shri Gautem Soni, Technical Director,

Department of Electronics,

ohri K. J. Mathew, Dy, Secretary, Ministry orf
Nfomation & Broadcasting, Shastri Bhavan,N, Del ki

Ms. Minag Ahuja, Deputy Secret ary & Registrar
of Copyrights, Department of Educat ion,

Dr. S. Rama Rao, Legal Officer, Ministry
of Extemal Affairs (I& T Division),-

et /1,“/;@]1&‘\??//\ 7

= Pe
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D.0.No. 12/18/88-PP&C

SMT, JAYASHREE WATAL Goverams nt of India

DEPUTY SECRETARY Ministry of Industry

TELE: 301 3196 (Deptte of Imdustrial Develepment)
A Udyeg Bhavan, New Delhi,

IN 116-89 . s :
Bem e s
OUT)! ¢34 May 29, 1989.

Dear Deepsak,

"~ As discussed in the meeting held in
Shri A.V. Gamesan's room on 17,5.1989, X
am herewith sending the following material
on Intellectual Preperty Rights which is te
be paseed en to the US side in connectien
with the discussions en the Science and
Techmology Imitiative (STI) -

(1) Protectien of Patents in India.
(2) The law and procedures relating

t0 ‘nom-voluntary licences umnier
the Indiam Patents Act, 1970,

(3 The Sixteenth'Annu'.al Report on
"’ the Controller Gemeral of Patents,
Designs spd Trade Marks, . =

" Yours sincerely,

Encl: 2s ggov‘e'. Sd/=
- (Jeyashree Watal)
Shri Deepak Hjojwani, :
Deputy Secretary, ‘
Ministry of Emfesnal Affairs,
South Block, -
New Delhi,

Copy to: Shri Y.S, Rajan, Advieer, DST & Bxecutive Directo

~ Department of Science & Technology, New Delhi,
with all enclesures as above for infermation.

: W&J/I’D EJ :ﬁ
Copydo: D o - Dhaxn (Jayashreé Wata

{/pc”l &OML js/ewwdm-.‘




Features

‘9
G clus

anl T.I.B.S,
Dan 116 & 5-f

IMatent Law and Biotechnology: Kk
An Introduction*®

Disclosures about research or failure to deposit proper materials
can jeopardize any microbiologist’s patent rights, particularly
outside the United States

RoNALD A. DagNauLT. KENNETH Loeprerner, Paur | Korvuneres Mvnon

= clgs BVl L Avda,

MYCHAJLONKA, AND RICHARD SNEAD

The United States patent system provides for two
so-called statutory bars to obtaining a patent. A patent
will be denied if the invention was patented or de-
scribed in a printed publication anywhere in the world,
or if the invention was publicly used or on sale in the
United States more than 1 year before a U.S. patent
application was filed.

Since the crucial date in the United States is the
date the invention was made, these statutory bars
create a grace period of 1 year for the inventor to file an
application for a patent. However, most of the conun-
tries of the world follow the first-to-file system, which
nullifies abroad any possible benefit of the grace pe-
riod.

The above two limitations are very important to
scientists. They must be very careful when they dis-
close their invention to others, offer it for sale or,
especially, publish descriptions of it. Scientists are
keen on publishing their results. In the United States,

Ronald A. Daignault is pharmaceutical patent coun-
sel at the Corporate Legal Department, Warner Lam-
bert Co., Ann Arbor, Mich. Kenneth Loertscher is
senior attorney I at the the Legal Department, Dow
Chemical Co~Europe Division, Horgen, Switzerland.
Paul J. Koivuneiemi is patent attorney at the Corporate
Patents and Trademarks Department, Upjohn Co.,
Kalamazoo, Mich. Myron M ychajlonka is assistant
professor of microbiology at the Department of Natural
Sciences, University of Michigan, Dearborn. Richard
Snead is patent analyst at the Intellectual Property Law
Department, Cetus Corp., Emeryville, Calif.

*This article grew out of a roundtable discussion at a regular
meeting of the Michigan Branch of ASM in May 1987.
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if such a publication is made prior to filing a patent
application, the clock begins to run and a patent must
be filed within 1 year. A foreign patent application will
be rejected if a description has already been published.

A case in point is Massachusetts Institute of Tech-
nology v. AR Fortia, 227 USPQ 428 (1535). This case
involved two patents issued to the Massachusetts In-
stitute of Technology (MIT), claiming “limited-charge
cell microcarriers.” The patents covered methods to
optimize mammalian cell growth on ricrocarrier
beads with a defined charge capacity range. It came to
light that Pharmacia was importing Cytodex micro-
carrier beads having charge capacities within the
range claimed in the MIT patents. MIT filed a com.-
plaint with the International Trade Commission (ITC)
against Pharmacia. The complaint charged patent
infringement and unauthorized manufacture abroad.

The ITC found the MIT patents invalid because
they were obvious in view of what was known at the
time the applications were filed. In determining obvi-
ousness, the ITC noted that the use of DEAE-Sephadex
A-50 beads (a Pharmacia product) as cell culture
microcarriers was established long before the MIT
patents were filed. Also, at the time the invention was
made, it was common knowledge in the field of cell
biology that high concentrations of A-50 beads re-
sulted in a “toxicity phenomenon” on cell growth, and
that this could be overcome by treatment with serum
or a polyanion, such as nitrocellulose, which lowers the
charge capacity of the beads.

This knowledge was found to be "common” because,
over 1 year before the patent application was filed, the
would-be inventor gave a talk in Birmingham, Ala.,
describing research related to the patent application
and made available copies of a research paper pertain-

ASM News
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soaoma . (Tele:No:666073) GOVERNMENT OF INDIA

MINISTRY OF SCIENCE & TECHNOLOGY
Department of Science & Technology
Technology Bhavan, New Mehrauli Road, New Delhi-110016

CONFIDENTIAL
DO No..DST/19./89/Adv(R) Date.15..2.90

Subiject: Standing Working Group on Intellectual
Prepertye Riaghis lssues Sconcerning  Inters
national S§T Co-operation.

All Members of Standing Working Group
on <EEPR

Dear Sir,

Kindly: - fand ‘enelosed & copy ol an article
'Patent Law and Biotechnology: An Introduction',which
discusses some of the issues, for your information
and use.

With regards,

Y¥ours sincerely,

Telegram : SCIENCTECH O Telephone : 662260 (PABX)/667373 (EPABX) O Telex: 66096 & 61805 DST IN




T

AN e

g
An Enﬁmdudi@m’f‘

Disclosyyes about research oy failure ¢o deposit Proper materials
can jeopardize Ay microbiologist’s patent rights, particularly
outside the Unitod States

Ronarp A .DAICNAUI.?'_. Kenn P I }101\,@@:“‘15.‘,1!, W
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08 to the presentation. The inventor’s paper expressl y

- tated that reducing the total charge capacity of the
A-50 beads would have the same effect as pretreat-
ment.

Subsequently, MIT appealed the case to the U.S.
Court of Appeals for the Federal Circuit (CAFC). This
is a special appellate court that hears all appeals of
patent cases from U.S. district courts as well as the
U.S. Patent and Trademark Office—an expansion of
the old Court of Customs and Patents Appeals. MIT
argued that distribution of the paper in Birmingham
by the inventor could not be used to show obviousness
because it was not a “printed publication” as defined in
the patent statute. The CAFC disagreed and affirmed
the ITC conclusion because between 50 and 500 indi-
viduals interested and familiar with the subject mat-
ter were told of the paper and its contents. In addition,
the paper was disseminated without restriction to at
least six persons.

It is clear from this case that scientists can readily
jeopardize their own patent rights. Even if the paper
had not been accepted by others attending the meet-
ing, the court would still have invalidated the patent.
The mere act of making the document available to the
public makes it a printed publication under the law.
The court decided in In re Bayer, 196 USPQ 640 (CCPA
1978), that, if individuals trained in the field to which
the document pertains could have a copy “merely by
asking,” the document is deemed to be publicly avail-
able and thus disclosed.

U.S. and Foreign Patents

A U.S. patent is not the only protective mechanism
for inventions. Foreign patents are also extremely

important (see p. 616). This is particularly true for the
pharmaceutical industry, the industry primarily con-
cerned with microbiological and biotechnological in-
ventions. Approximately 50% of sales of any U.S.
company’'s drug are in foreign markets, primarily
Europe and Japan. A major consideration in deciding
to develop a new chemical entity into a product in-
volves reviewing the foreign patent position for that
product. If the foreign patent position is poor, a product
is iess likely to be developed. Thercafore, foreign pat-
ents are an extremely valuable property right. Unfor-
tunately, these very valuable property rights are lost
every day—often because of ignorance.

All foreign patent systems are essentially the same
as the U.S. patent system in terms of patentability
requirements and substantive rights granted under
the patent. All foreign patents essentially confer upon
the patentee the right to exclude others from making,
using, or selling the patented invention in the country
granting the patent, but only for a limited time. In the
United States, this term is 17 years from the date of
issuance; for most foreign countries, the term is 20
years from the date of filing of the patent application.

There are, however, important basic differences
between the U.S. patent system and those of most
foreign countries. Generally speaking, the patent sys-
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Patenting The Standard Is Novelty

Although the patent system in the United States
dates back to the drafting of the Constitution, the patent
system throughout the world is even older and goes back
to the days of the city-states in Italy, e.g., Venice. In
England, patents were granted to merchants and man-
ufacturers of various products. The criterion of novelty
dates to the Statute of Monopolies, enacted in 1525,
which allowed for issue of such grants only when the
subject matter was novel. Its purpose was to prevent
abuses, such as the granting of patents by the king or
queen to favorites. Novelty thus became the first re-
quirement for a patent, and this standard is still appli-
cable today. The other two criteria for patentability are
utility (the patentable subject matter must be useful)
and unobviousness (the invention must not have oc-
curred to other practitioners of the art).
Novelty simply means something that was not
known prior to the time the invention was made. U S.
statutes more precisely define "new” in the negative as
not novel if. at the time the invention was made, it was:
® known or used by someone else in the United States
® described in a printed publication anywhere in the
world :

® described in another party’s patent application which
was filed before the invention was made and later
issued as a patent.

tems of the world can be divided into two groups. The
“first-to-invent” countries include the United States,
Canada, and the Philippines. In these countries, the
actual first inventor has the right to a patent regard-
less of who filed a patent application claiming the
invention first. Priority is determined in a quasi-
judicial proceeding called an interference.

In the rest of the world, including Japan and
Europe, the first to file a patent application for an
invention gets the patent, no matter who invented it
first. No surprisingly, these countries are referred to as
“first-to-file” countries.

There are some other important differences be-
tween the patent systems of most foreign countries and
the United States. An applicant for a 11.S. patent must
disclose what he or she regards as the “best mode” for
making and using the invention. Concealment of the
best mode is grounds for invalidating a patent. Most
foreign countries do not require disclosure of the best
mode.

An applicant for a patent in the United States is
under a duty of candor which requires disclosure, to
the U.S. Patent and Trademark Office, of all informa-
tion—for example, prior publications—that may have
a bearing on the case. Such full and frank disclosure is
not required in most foreign countries.

U.S. patent applications must be filed by the actual
inventor, i.e., the person who actually did the work. In
most foreign countries, the application may be filed in
the name of the actual party of interest, for example, a
company or a university using the invention.
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P. r"ication and Foreign Patents

U.S. inventors are losing their foreign patent rights
every day. This is particularly true of people in uni-
versity settings. The primary reason appears to be
unfamiliarity with the detrimental effect of early dis-
closure, primarily through early publications, on for-
eign patent rights.

Under EPC regulations, virtually
any disclosure, even informal
discussions, may bar
patentability.

There are two basic rules to remember with regard
to publications and patents. First, with regard to U.S.
patents, the invention must be made before anyone
else publishes it, and the application must be filed
within 1 year of anyone’s, including the inventor’s,
publication of the invention. Second, with regard to
foreign patents, the patent application must be filed
before anyone, including the inventor, discloses the
invention anywhere and in any way. For example, in
Europe, under the European Patent Convention
(EPC), publication of a document after the filing date
may preclude a patent if, for example, the document
summarizes a talk disclosing the invention that was
given publicly prior to the application date. Under
EPC regulations, virtualiy any public disclosure, in-
cluding even informal discussions, may bar patentabil-
ity. This can be a real problem for most scientists, who
are under pressure to publish early.

How is it possible to reconcile the necessity to
publish with the requirements of the patent laws?
Clearly, scientists must balance the desire to share
new ideas and research results with the possible re-
munerative benefit provided by patent protection.
Ideas can be extremely valuable, and although some
scientists have contributed potentially patentable
work to the public domain (e.g., the method of sequenc-
ing invented by Maxam and Gilbert and the .nethod of
producing monoclonal antibodies invented by Kohler
and Milstein), others have protected the prospects of
financial reward by obtaining patents (e.g., "Process
for Producing Biologically Functional Molecular Chi-
meras,” Cohen and Boyer, U.S. Patent 4,237,224, and
“Recombinant Cloning Vehicle, Microbial Polypeptide
Expression,” Itakura and Riggs, U.S. Patent
4,704.362). As the value of patent protection in the
biological sciences becomes increasingly apparent, sci-
entists and their institutions will be faced with more
{requent decisions concerning public disclosure of sci-
entific discoveries.

Unfortunately, there is no universally acceptable
solution to these challenges. In 1765 Abbe Lazzaro
Spallanzani found, in a series of experiments con-
cerned with the question of spontaneous generation,
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that beef broth which had been boiled for 1 hour in a
sealed flask did not spoil. Yet, despite 4 decades of
“prior art,” Francois Nicolas Appert was issued a
patent in 1810 for processing meats in glass bottles
that had been kept in boiling water for various inter-
vals. Today, even stamping a research paper “confi-
dential” might not protect the inventor's rights. Al-
though a confidential exchange of information is not a
printed publication, such exchanges must be accompa-
nied by a signed agreement from each party with
access to the information. Such an agreement should
state that all information obtained from the inventor
will be maintained in strictest confidence and not used
in any way (i.e, as a means of furthering one’s
research). Agreements of this type would be too re-
strictive and impractical to allow exchange of informa-
tion at large scientific meetings.

Even if an inventor merely shows slides, this pre-
sentation can be considered printed information that
can remove patent protection. However, the law is less
clear in these cases. In Regents of the University of
California v. Howmedica, 210 USPQ 727 (1981), a case
involving a patent on an artificial knee joint, the court
found that projection of slides to a group of 30 individ-
uals was limited in duration and thus did not enable a
skilled person to make or use the invention. Conse-
quently, the slide presentation was not considered a
“printed publication,” and the patent was upheld. One
might infer that the complexity of the invention. the
contents of the slides, the duration that the slides are
projected, and whether the audience is permitted to
photograph the slides will all contribute to determin-
ing whether the slides qualify as a printed publication.
Conceivably, however, in the MIT cell growth case, the
information on the slides might have been considered
enough to render the patent obvious and invalid.

The only way to avoid these patent problems is to
defer for a short period any “restricted disclosure” of an
invention. Any restricted disclosure includes informal
conversations, departmental seminars, lectures, press
releases—in short, any nonconfidential exchange.
What is “a short period of time"? Patent lawvers
recommend waiting 18 months after the original ap-
plication covering the subject matter is filed. At that
time, a foreign patent application is likely to be pub-
lished anyway.

As a practical matter, a patent application should
be filed before a talk is presented at a meeting or a
paper is published. It would be better to file an appli-
cation before an article or abstract is submitted. but if
the manuscript has already been submitted or pre-
sented, an application should be filed before the manu-
script is published.

Patent Treaties

Because of the significance of foreign patents, the
most restrictive requirements of the patent systems of
any important countries can govern behavior. Thus, as
a practical matter, the inventor is working in a first-
to-file, “absolute novelty” world. Although the United
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deposit of biological material is required? One of the

sections of the U.8. patent laws not mentioned earlier,

which has en important bearing on the validity of a

patent, is 35 U.S.C. 112. The section states: = _

- To obtain a patent: : :
... 1. The patent application must adequately describe the
|- . - claimed invention. : o

2. The patent application must have sufficient teach-
.~ ings to enable one skilled in the art to practice the

., . claimed invention without undue experimentation.

F .. . 8. The patent application must disclose the best mode of
"~ making and using the claimed invention known to the
-~ patent applicant at the time of filing the patent appli-
- cation. :

In applying this “enabling” section of the statute to
inventions concerning biological materials, several im-
portant considerations need be addressed. If the claimed
invention relies on the availability of a biological mate-
rial (such as a microorganism, cell line, plasmid, etc.) to
practice the claimed invention, the inventor must con-
gider whether the biological material must be deposited to
meet the enabling requirement.

If a deposit is necessary, the inventor must determine
what to deposit and where to make the deposit. It is
prudent to make the deposit before the patent application
18 filed and include the name and address of the depository
and the deposit number in the patent application. And

g Depositing Biological Material .

What consideration must be made as to whether a

- skilled in the art to make and use the invention. The

~ to the public or a deposit is made in accordance with the

finally, the inventor must consider whether it is NEecessary
to deposit additional biological materials to meet the
best-mode requirement.

Where a description alone is not sufficient to comply
with the three provisions of U.S.C. 112, a sample of the
biological material may be necessary to allow those

requirements of 35 U.S.C. 112 are satisfied if the appro-
priate biological material is known and readily available

procedures and conditions set out by the depository itself
and/or by the applicable international convention. -
For example, for worldwide patent coverage, it is best

to use & depository recognized by the Budapest Treaty.

These include: -

® The American Type Culture Collection in Rockville,
Md., which is a depository for algae, pathogenic and
nonpathogenic bacteria, protozoa, fungi, bacterio-
phages, plasmids, oncogenes, cell lines, hybridomas,
animal and plant viruses, plant tissue cultures, and
seeds

@ The Agriculture Research Culture Collection (NRRL) in
Peorig, I, which handles fungi and bacteria that can
be freeze-dried (no human or plant pathogens, however)

® In Vitro International, Inc., in Linthicum, Md., which
deposits algae, pathogenic and nonpathogenic bacteria,
protozoa, fungi, phages, plasmids, cell lines, hybrid-
omas, and animal and plant viruses.

States is considering a first-to-file system, but would
like other countries to allow a 1-year grace period for
filing patent applications, such a system is not cur-
rently in place.

There are, however, certain treaties that make it
easier to obtain foreign patents. The first is the Paris
Convention of 1883 for the Protection of Industrial
Property. Under the Paris Convention, an inventor
has a 1-year grace period (the convention year) to file
foreign patent applications after filing his original
U.S. application. Therefore, before a talk or publica-
tion, it is necessary only to file a U.S. patent applica-
tion to protect the right to file in the absolute novelty
countries. The first application is sometimes called the
“priority application.”

The Paient Cooperation Treaty (PCT) allows in-
ventors to file one international application designat-
ing the countries where they would eventually like to
obtain a national patent. For example, the application
can be written in English, and the decision to file in
other designated countries can be deferred for up to 30
months. To take full advantage of these two treaties,
the best strategy is to file a U.S. application and then,
within the priority year, file a PCT application. By
taking this step, it is necessary to file only two patent
applications, both in English, to retain and protect all
foreign patent rights with relatively little effort or
exposure.

The EPC allows inventors to file a single applica-
tion but designates up to 12 European countries. A
European patent is granted and is effective in the

VOL. 54, NO. 11, 1988

designated countries. Unlike the EPC, the PCT does
not grant an international patent. Under the PCT, the
application simply proceeds to substantive examina-
tion in the national patent countries—there is no PCT
patent as such.

A fourth treaty is the Budapest Treaty on the
Deposit of Microorganisms for the Purposes of Patent
Procedure (Budapest Treaty). Unlike the United
States, other countries require that a microorganism
be deposited before the priority application is filed.
Therefore, as a practical matter, a U.S. applicant must
do so as well. The Budapest Treaty requires signatory
countries to recognize a deposit in any International
Depository authority that has been approved by the
World Intellectual Property Organization (WIPO).
There are currently 19 signatory countries, including
the United States, Japan, and the EPC. There are
several advantages to making such deposits, and even
countries that are not signatories to the Budapest
Treaty still generally accept a deposit under the
Treaty. Some countries only accept deposits outside
the country if done under the Budapest Treaty. Via-
bility tests are performed so that the inventor knows if
there is a deposit or not. The inventor needs to make
only a single deposit. O
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22nd June, 1989

Dear Shri Gowariker,

The Cabinet ©Secretary had asked us to prepare a
position paper on IPR related issues so that our scientists
and officials participating in discussions on IPR 1issues
with foreign delegations are familiar with our stand.

s I am enclosing herewith a copy of the paper I have
prepared covering patents, trademarks, copyright, protection
of integrated circuit and protection of trade secrets. This
paper has been written in simple languaece for general
information and education and, therefore, it does not
deliberately wuse legalistic expressions. For any precise
wording or interpretation of the law, reference should be
made to the respective laws, namely, the Patents Act, 1970,
the Trade & Merchandise Marks Act, 1958 and the Copyright

1 Act, | el There is no separate law for the protection of

LS TIFAC integrated circuits. We do not regard "trade secrets” as an

Intellectual Property Right, but confidentiality and secrecy

obligations can be enforced in our colntry through

contractual obligations and the civil law.

3. For ready reckoning, I am enclosing one-page summaries
on the main areas of controversy on IPR issues with the US
and the salient features of our patent law.

4. These papers are strictly for internal use only and are
meant for the internal information and understanding of our
scientists and other concerned officials participating in
discussions on IPR issues.

e et e Wi egards,

. _% Qikﬁég Jwﬁfgdﬁﬂk Yours sincerely,

L : (
2 | ‘

\S:p/\ry c)‘uﬁ)"ﬂ m\“/\\0 (A.V. Ganesan)

Dr. Vasant Gowariker, (el ol ko Eﬁr““”w\)
Secretary,DST,

Technology Bhavan, :
New Delhi P o Nl by L oA Freeain
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Introduction

~3n one form or another, the patent system has been
in vogue in India from as far back as 1856. Till the
1870s, the legislation in force was the Indian Patents
and Designs Act, 1911. But as this law was enacted in

the colonial period, its focus was on the protection of

the monopoly rights of the patent owner and thereby

reserve the Indian market for the metropolitan powers.

Soon after Independence, the question of revising thé
pa£ent law to suit the developmental and technological
needs of the country was examined, first by the Patents
Enquiry Committee (1948-50) under “Shri Bakshi .Tek
Chand, a rétired Judge of the Lahore High Court and
subsequently by the Ayyengar Committee appointed in

April, 1957 under the Chairmanship of Justice N.
Rajagopala Iyengar. A comprehensive Patents Bill was
introduced in 1965 and after detailed consideration by
a joint committee and extensive debate in the
Parliamenﬁ, the Patents Act, 1970 was adopted in 1970.

This Act came into force on 20th April, 1872 and it is

- .the current legislation on the subject. The law has

not been amended in any manner since its coming into

force.
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The philosophy behind the Indian Patents Act, 1870

is set out in Section 83 of the Act, namely that -

(a) patents are granted to encourage inventions
and to ensure that the inventions are worked
in India on a commercial scale and to the

fullest extent that, is reasonably practicable

without'undué delay; and

patents are granted not merely to enable
patentees to enjoy a monopoly for the

importation of the patented article into the

country.

+ The Indian Patents Act stikes é reasonable balance.
between adequate and effective protection of patents on
the one hand, and the developmental, technological and

public interest needs of the country on the other.

The evolution of the patent system in the world,
both in industriélised and developing countries, would
clearly show that there is a correlation between the

stage of economic and technological developmeht of a

country, andf the nature and extent of the patent

protection granted by it. Even the industrialised
countries of the world today had tuned +their patent

system to meet the specific needs of their industrial




and technological developmgnt. Either they did not’
have a patent law (for example, Switzerland and
Netherlands did not have a patent law for nearly 40
years in the late 19th and early 20th century) or
patent protection was excluded in certain sectors (eg.
pharmaceuticalsj or only process patents were granted
in those sectors. The Indian Patents Act takes into
account the specific ' needs and conditions of our
country; while Vaffording protection for paﬁents, it
seeks to ensure that such protection does not affect

either the public interest needs in critical sectors or
_hamper the building up of domestic technological

capacities.

Definition of patentable invention

The typical definition of a patentable invention
is that - '
(a) the invention is new
{b) it involveg'an inventive step; and

(c) it is capable of industrial application.

The definition in the Indian Patents Act is not

significantly different from the conventional

definition. Under our law, invention means any "new"

and "useful" product or process’ of manufacture and

includes new and useful imprdvement thereof .




>

The patent laws of the world exclude certain
.inventions ‘from patentability, although they may
constitute inventions in terms of the definition of an
inventioh. V Such exclusion may cover both "general
categories” as well as “specific products and\sectors".
The geheral categories excluded from patentability

under the Indian law are the following:

1) inventiéﬁ which is frivolous or which claims
an&thing obviously contrary to well
established natural laws; '
jnventions whose use would be contrary to law

or morality or injurious to public'health;

discoveries, scientific theories and

mathematical methods;

methods for treatment of the human or _animal'

body by surgery or therapy or diagnostic

methods practised on the human oOT animal

body;
methods of agriculture or horticulture;

methods of testing.

No 'patent shall be granted under our law in

respect of an invention relating to atomic energy.

The ' patent laws of many - developing countries

-




exclude food and pharmaceuticai sectors from
patentability; and neither product nor process patent
can be given in these sectors (eg. Brazil, Thailand).
Under our law, no product patent can be given in food,
pharmaceutical and chemical sectors, but Process patent
cgn be given in them. In other words, only productv

patent 1is excluded, and not process patent in these-

three sectors.

The definiﬁion of "medicine or drug" (i.e. the

34

pharmaceutical séctor), 'in our law, 1includes agro-

.chemicals 1ik§ insecticides,' germicides, fungicides,
weedicides and the like, as well as chemical substanceg
which are ordinafily used as intermediates in the
preparation or manufacture of any medicines. The
definition of medicine or drug also includes all
substances intended to be used for or in the
maintenance of public health or the prevention or
gontrol of any epidemic disease among human beings or
animals. Thus, yacgines will not be entitled to an&
product patent under our law, although the method of

process of manufacturing a new and useful vaccine will

be eligible for a process patent.

In the chemical sector also, our law permits only

&
Process patents and not product patents. The chemical
sector includes, apart from chemical substances

normally understood, items such as "alloys, optical

glass, semi-conductors and_inter~metallio compounds" .




The definition of "food" under our law means any
article of nourishment and includes any substance
intended for the use of babies, invalids or

convalescents as an article of food or drinik.

Although our law does not explicitly excludes it,
all livipé things are not considered to be patentable'
under the law. Thus, plant or animal varieties or
essentially biological process for the Production of
plants or animalls will not be patentable under our‘lawﬂ
S0 also, micro-organisms and substances obtained by
micro-biological processes (eg. natural microbes or
geneticélly engineered microbes) are not eligible for

ratent under our law.

Computer programs are not patentable under our law
as well as the laws of almost all countries of the
world including industrialised countries. However, .
protection of computer program is afforded under. the

copyright law in many industrialised countries as well

as under our Copyright Act.

With regard to patentability of inventions, the .
main criticism agéinst our law - as well as the laws of
other developing countries having the same case - is
that we are allowing only “process” patents and not
'product"” patents in food, pharmaceutical and chemical

sectors. The industrialised countries are insisting

‘that we should allow product patents in all sectors.




It may, however, be stated that the application of

the patent sysiem to newly emerging technologies, such
as bio-technology, information and communication
technology and‘the like, 1is not free from legal doubt
and uncertainty even in industrialised countries. For
example, thé patent law in industrialised countries in
the bio-technology area is still in a flux; as of now,
the general view is that the inventions may at best be
entitled to "process" patents ohly, and'eQen'theﬁ only

if the claims undér the invention are made narrowly and

not broadly;

~ Product vz, Progess patents

. As stated above, our law allows only “processf <
patents in three sectors, namely food, pharmaceutical
and chemicals sectors. In all other sectors, product

patents are permissible under our law.

The basic rationale for granting only process
patents 1is thét the same product can be manufactured by‘
new and different processes. Research and development
activity will be bleccked or hindered if the discovery
of newer and more efficient and economical processes is
prevented by the operation of the product patent
system. ‘It.is relevant to note that till the mid—lQBOs
and 1870s, the patent laws of a number of

industrialiaéd .countries allowed only process patentd




in the chemical and pharmaceutical sectors. The
present technological strength of some of those
countries in these sectors is at 1least in part
attributed to their following the Process patent system
for several decadesJ.r+

In the case of +the food and Pharmaceutical

sectors, there are additional reasons of public

interest for the grant of only process patents. These

are that essential articles such as medicine or food
must be available:,at reasonable prices to the public,

and the monopoly rights granted through the patent

system do not either lead to artificial pPrice Dbeing

maintained in these sectors or to competition from

coming into the market. The policy options available .

to take care of the developmental, technological and
public interest needs were either to exclude these

critical sectors from paténtability or to provide for

et For example, chemical products were not ratentable
in ‘the Federal Republic of Germany upto 1967, - in ‘the
Nordic countries upto 1968 and in Switzerland upto
1978. Spain is not expected to ‘grant such protection
before 1992. Japan did not give this protection before
1976. Pharmaceutical substances were not patentable in
FRG and France upto 1967, in Italy  wapto = 1077T. In
Spain, they will not be patentable before 1992« It was
only in 1988 that law was amended in Canada to provide
product patent protection for food and pharmaceutical
products. Even now, Finland and Norway provide .process
patents only in the pharmaceutical sector, although
they might be thinking in terms of switching over to
product patents in the mid-1990s. Austria and Greece
exercise their right to reservation to refrain for a
time from granting patents for chemical and food

products on their accession to European Patent
'Conyention.
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only process'patents in these sectors. We have chosen
the option  of giving process patents. The
industrialised countries are strongly pressing for our
giving product patent in every sector, including the
food, pharmaceutical and chemical sectors. But our
industry, particqlarly the pharmaceutical and the agro-
chemicals industry, are of the view that only process
patents must be given in these sectérs, and if product
patents are allowed, that would ‘seriqusly affect

domestic research apd development.

Duration of Patents

The normal duration of patent under our law is 14
years from the date of the patent. (It was 16 years in
“the Patents Acf of 1911 However, 'in the food and
pharmaceutical sectors, where as stated above only
' process patents are given, ﬁhe duration is 5 years from
the déte of sealing of the patent or 7 years from the
date of the patent, whichever period 1s shorter. This
shorter’ duration applies onlyv to food and
pharmaceutical sectors, but in the chemical sector, the

process patents will be valid for 14 years.

\ The main reason for shorter duration in the food
and pharmacegtical sectors is public interest. The
Government had to choose betﬁeen excluding food and
Pharmaceuticals, completely from pPatentabllity (i.e.

zero protection) and the normal period of protection of

S
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14 years. As a compromise, the duration of patents in
these two sectors was fixed at half of the normal
duration.

The industrialised countries want us to have a
uniform duration of 20 years for all the sectors, which
is generally the prevailing standard in industrialisedl
countries now. However, it would appear that they
would be aggreeable to developing countries having a

patent duration of 15 years, provided it is uniformly

applicable to all sectors, and provided further product

patents are given in all sectors.

Compulsory licensing

Our law provides for grant of a compulsory licence

by the Controller General of Patents on application
made by any person interested in the working of the

patent. Such  a compulsory licence can be given only

after the Controller General has heard both the parties

and 1is satisfied that "“the reasonable requirements of
the public with respect to the patented invention have
not been satisfied or that the patented invention is

not .available to the public at a reasonable price".
For this purpose, thé expression "reasonable
requirements of the public” shall broadly include the
following: |

(i) the.patented invention\is not being worked in

the country on a commercial scale or is not
being so worked to the fullest extent that is

A\
~
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reasonably practicable.

the demand for the patented product is not
being met to an adequate extent or on
reasonable terms from manufacture in India;

the demand for the patented produot is  not
being met to a substantial extent by
importation from abroad;

by reason of the refusal of the patent owner
to grant a licence or licences on reasonable
terms -

the market for the export of any patented
product manufactured in the country is not
being supplied or developed;

Lhe establishment or development of
indudtrial or commercial activities in the
country is unfairly prejudiced.

the working or efficient working in phe
country of any other patented invention 1is
being prevented or hindered. !

by reason of the conditions imposed by the
owner of the patent for the grant of licence
under - the patent, the manufacture, use or
disposal of materials not protected by the
patent or the establishment or development of
jndustrial or commercial activities in the
country is prejudiced.

The provision of grant of compulsory licence ‘is

not unique to our law. It exists in the laws of the

indhstrialised countries of the world alsb and it 23is

basically intended to prevent the possible abuse of the
.monopoly right of by the patent owner. The grounds in
our law for grant of a compulsory licence are very
similar to those existing in the U.K. Patents Act,

1977. The laws of other industrialised countries also -
providé for the grant of compulsory licence in “public

interest”.




The grievance of the US in this regard is not that
there should be no Provision for grant of

compulsory licence in the law, but ﬁhe grounds on which
compulsory licence can be given should be narrowed, and
it 1is only in exceptional circumstances that the grant

of compulsory licence should come into play.

Tt méy be added that since our léw came into force
on 20th April,m 1872, only one compulsory licence has
been granted in October, 1978;. As on 31st March, 1989,
'only 15 abplications. which were pending from the
previous years, continue to remain pending. No
application for compulsory licence was received by the
Controller General of Patents during the last few

years.

The main reasonsfor such low utilisation of the
provision of.compulsory licence i§ that, firstly thev
patent owner can involve the applicant in lengthy
litigation and procedures. Secondly, the law requires
that the applicant himself has to establish his ability
to work‘thg invention to the public advantage and his

capacity to undértake the risk in providing capital and

workingvthe invention. Thirdly, the application for

compulsory licence can be ﬁét“only after the expiration
of three yéars from the date of sealing of the patent,
which means about 5 vears after the date of application

for a patent. Considering that the total duration of a

12




patent under our law is 14 years, and it is only b5/7
yYyears in food and pharmaceutical sectors, any person
interested in working the patent may prefer the patent
term td expire rather than go in for lengthy
litigation. Finally, the commercial working of a.

patent usually requires the underlying secret know-how,

and without the cooperation of the rPatent owner, +this

may not be easily available.
Licence of right

Our law provides for the grant of automatic

"licence of right” in three sectors, namely food,

pharmaceutical and chemical sectors. Every patent
granted in these three sectors shall be deemed +to be
“endorsed with the words "licence of right" from the
date of expiration of three years from the date of
sealing of the patent. This means that after three
years from the .date of sealing of the patent, any
person interested in working a patent in these three
sectors is free to do so without the concurrence of the
patent owner or withéﬁt the intervention of +the
Controller General of Patents. He has to only pay a

royalty to the patent owner for the use of the ratent.
It is only if the two parties cannot mutually agree
upon the amount of royalty that the Controller General
would need to intervene and settle the royalty rate.
The laﬁywprescribes that the Controller General shall

fix the royalty at a rate not exceeding 4% of the net

\
‘
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ex-factory selling price.

The grant of licence of right in +the three
critical sectors of food, pharmaceutical and chemicals
1s designed to avoid litigation and the intervention by
the Controller General of Patents. This provision 1is
unigque to our law. The US is strongly opposed to the
provision for grant of compulsory licence of right in
any sector. ‘ '

As in the case of c&mpulsory licence, th%s
provision also has hardly been used in practice in
the coun£ry. Since coming into force of the Patents
Act, 1970, ' the total number of patents worked in the
country by' utilisation of the "licence of right"” by
anybody other than the patent owner has perhaps not
exceeded 25, No patent has been so worked in the last
4 or 5 years. The main reason is that in any case thé
patent term itself in food and pharmaceutical sectors
rexpires 1in 5/7 years. Furthermore, the 1law even
otherwise provides for only process patents in these
three sectors, and any person using a process other
than the pétented process is free to manufacture the

product.

Bmxmgi.hmdgngimgi

It 1s 'basic to our legal system that the plaintiff

has to establish his case prima facie before the burden

\
¢
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of proof can be shifted to the defendant. Therefore,

where the patent owner feels that his pProcess patent

.has been infringed upon, he must establish prima facie

that infringement. The US wants the burden of proof to
be reversed in the case of Process patents where the
Process ié for manufacture of a particular product.
The argument is that it is difficult for the plaintiff
to know the process established by the defendant,
although he may be manufacturing the‘séme product and
infringing upén the plaintiff’s patented process. The
laws of several industrialised countries place the onus
of proof on the defendant to show that he is employing

a . process' different from the Plaintiff’s patented
. Process 1in the manufacture of the same product. We

oppose to the reversal of burden of proof because it
can lead to frivolous complaints . and  excessive
litigation with the sole objective of discovering the -
trade secrets and process of the patentees. 1In effeét,
it would mean the grant of Product patent in sectors

where the law otherwise has the objective of Providing

only prodess patents.

To sum up, there are four main areas of

controversy between US and ourselves with regard to our

patent law:

(i) Emmmnaﬁmumﬁm

This\is the most important area of divergence. Our.
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law’ allows only process patents in food,
pharmaceutical and chemical sectors whereas the US
wants product patents to be given in every sector.
The pharmaceutical and, to some extent, the
chemical (especially the agro-chemicals)

industries in US are lobbying for product patents

to be given by developing countries 1in these
sectors. :

Duration of ithe patent

OQur law provides for only a patent term of 7
vears (from the date of filing of an application)
in the food and pharmaceutical sectors whereas in
all other sectors (including . the chemicals
sector), our law allows a patent term of 14 years.
The US would 1like a uniform patent term of at
least 14/15 years in all sectors, even if the
duration is not extended to 20 years as in’

. industrialised countries now.

(1ii) Licence of right

Our law provides for automatic '"licence of
right” in the food, pharmaceutical and chemical
sectors. The US would like this to be scrapped.
On the related question of compulsory licence, the
US wants the provisions to be interpreted narrowly
and compulsory licences being given in only
extreme cases of public interest.

(iv) Reversal of burden of proof

Our law requires the plaintiff to establish
’his‘case of alleged infringement by the defendant.
The US wants that in the case of process patents
that lead to the manufacture of a product, the
burden of proof should be reversed and the
defendant should be required to establish that he

is employing a process different from that of the
plaintiff.

Our 1law does not also provide for patentability.

foar living thingé, including micro-organisms. Product

or even process patents may not be available under our
law in areas such as bio-technology and genetic

A
¢
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engineering. Even 1in industrialised countries, the
épplicability of the patent system in these areas as
well as in other areas of newly emerging technologies
1s- dAn é flax, Although the US wants that prodﬁct
patent should be given in each and every sector,
including for living organisms, the question of grant

of patents in newly emerging technologies is a matter

of controversy and debate.

Irade Marks

So far as trademarks are concerned, the major
controversial issue is not with regard to the adequacy
of protection given for trademarks under our trademark

lqw, but with regard to the use of foreign trademarks

in the domestic market. Protection for trademarks is

ravallable in 1India both under the statutory law (The
Tfade and Merchandise Marks Act, 1957) and thé common
law. The law deals only with trademarks and it does
not have any definition of foreign trademark nor does
it havetény provisions relating to the trademarks owned
by foreigners. In other words, the . principles of
national apd non-discriminatory treatment as between

trademarks owned by Indians and trademarks owned by

foreigners are embedded in our law. Our judicial and
administrative system also are more than adequate to

deal with the question of protection of trademarks.

17




However, as a matter of public policy, we lay down
a standard condition in our approval for foreign
collaborations that "foreign trademarks shall not
ordinarily‘ be allowed to be used on domestic sales
although they can be used on export salesa .
Furthermore{ in pursuance of the guidelines issued
under Bection 28 of our Foreign Exchange Regulation
Act, we do not permit the payment of any royalty for

the use of foreign trademarks in the démestio market.

O‘.

The US wants that the restriction on the use of

foreign trademarks in the domestic | market- by
administrative policy should be removed. It also wants
the protection of “internationally well-known

trademarks”, regardless of whether such trademarks are

registered or used in India.

Copyright

There 1is no difference of opinion with regard to
the adequacy of our Copyright Act. As a matter of
fact, our Cop}right Act provides for protection even
beyond the requirements of the Berne Convention of

' whiéh We are a member. Our copyright law provides for
pProtection to creator’s life + 60 years. Furthermore,
.computer software programs is also protected under our

law. Offences under the copyright law have glao been

made cqgnizable offences by us.




The grievance of the US in the area of cdpyright
is not with respect to the adequacy of protection under
our law, but the inadequacy of 1its enforcement,

especially in the area of video piracy.

Integrated Circuits

While the Uus, Japan, FRG, U.K. and other
industrialised countries have specific national
legislation.fdr the protection of the lay-out design of
: integrated ™ circuits, we do not have a national
legislation oh the subject 80 . far. Even - in
industrialised countries, the special legislation fof
the protection of integrated circuits came into being
after 1983 only. Developing countries have yet +to
consider the question of enactmént of a special
law for this purpose. However, we have been taking
pgrt in the international negotiatiohs held under the
auspices of WIPO to conclude a Treaty on this subject.
Finally, a Treaty on intellectual property in respect

of integrated circuits has very recently been concluded
in the Diplomatic Conference held in Washington, D.C,
from Ma& 8-26, 1989. The Treaty has been adopted wiﬁh
49 OStates voting 1in favour with 2 (USA and Japan)
against  and b5 abstentions. All the  developing

countries, including us, voted in favour of this

Treaty. WIPO is expected to organise a special meeting

on the subject for the developing countries to frame a
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Model Law which would provide a useful reference for
national legislation on the subject. Perhaps in the
19905; we may need to consider the enactment of a

legislation oo the subject taking into account our

interests.

Trade Secreis

The US wants trade secrets to be protected as
intellectual property rights. We are opposed to trade
secrets ?eing considered as intellectual property

rights. Our view is +that while secrecy and

confidentiality in business relationships should be

strictly observed and enforced, it should be ~done
through contractual obligations and thé provisions of
appropriate civil law and not through intellectual

property law.




PATENTS

b Product vs. Process patents

Our law allows only "process" patents in the
food, pharmaceutlcal and chemical sectors, whereas

US wants product patents to be given in every
sector. .

2. Duration of patents

Our law provides for only a patent! term of 7
 years . in the food and pharmaceutical sectors,
whereas in all other sectors our law allows a
patent term of 14 years. The US wants a uniform
patent term of at least 14 or 15 years in all
sectors, even if the duration is not extended +to
20 years.

3. Licence of rieght

OQur law provides for automatic 1licence of
right in the food, pharmaceutical and chemicals
sectors. The US would like this to be scrapped.
On the related question of compulsory licence, the
US wants the provision to be interpreted very
narrowly and compulsory licence being given in
only extreme cases of public interest.

4. Raxﬁxaal of burden of proof

Our law requires that the plaintiff has to
establish his case prima facie before the burden
of proof can be shifted to the defendant. The US
wants that in the case of process patents that
lead to the manufacture of a product, the burden
of préof should be reversed and the defendant
should be required to establish that he is not
employing the plaintiff’s process. :

TRADE MARKS

Use of foreign trademarks in domestic market

There is no major controversy with regard +to
the protection of trademarks. In our
administrative. policy, we do not allow the use of
foreign owned trademarks on domestic sales. We
also do not permit payment of any royalty for the




use of foreign trademarks in the domestic market.
The US wants that foreign trademarks should be
allowed to be used in the domestic market and the
standard condition +that we impose 1in foreign
collaboration approvals should be scrapped.

Service Marks

The US wants that the trademark law should be
extended to service marks also. Under our system,

service marks are currently being protected under
the common law.

COPYRIGHT

The: grievance of the US in this area is not
with respect to the adequacy of protection wunder
our law but the inadequacy of its enforcement,
especially in the area of video piracy. :

INTEGRATED CIRCUITS

The US would like us to consider a special
legislation for the protection of lay-out designs
in integrated circuits. We have recently voted in
favour of a Treaty on this subject. Perhaps, in
1990s, we will need to consider enactment of a

legislation on the subject taking into account our
interests.

TRADE SECRETS

The US wants trade secrets to be protected as
intellectual property rights. Our view is that it
should be done through contractual obligations and
the appropriate c¢ivil 1law and not through
intellectual property law.




SALIENT FEATURES OF QUR PATENT LAW

In the food, pharmaceutical and chemicals
sectors, only process patents are available and
not product patents. In all other sectors,
product patents are available.

The normal duration of a patent is 14 years,
but in the food and pharmaceutical sectors, the
patent term is only 7 years.

~ The commercial working of the patent in our
country, wherever it ds techno-economically

feasible +to do so, is a major objective of our
law. ,

The Controller General of Patents can grant a
compulsory: licence to any person on an application
by him if he is satisfied that the reasonable
requirements of the public with respect +to the
patented invention have not been satisfied or that
the patented invention is not available to the
public at-a reasonable price. : ,

In food, pharmaceutical and chemical sectors,
every patent shall be deemed to be endorsed with
the words "licence of right" after three years
from the date of sealing of the patent. This
means that any person can commercially work the
patent without the concurrence of the patent owner

or the intervention of the Controller General of
Patents.

Under our law, it is for the plalntiff to
establish alleged infringement of patent, even in
thode cases where the patent is a process patent

and that process. is for the manufacture of a
product.

Alongwith certain general categories of
inventions, the following are not patentable under
our law:

(1) Atomic energy
(2) Living organisma
(3) Methods of agriculture and horticulture

- Computer software is not patentable under our

patent law, but is protected under our Copyright
Act.




ADDRESSING INTELLECTUARL PROPERTY PROTECTION
IH U.8.-INDIA SCIENCE AND TECHENOLOGY AGREEMENTS

Issue i

India's especially weak protection for intellectual property -
rights has been a source of concern for both the. USG and U.s,
companies doing business in India. At the November meeting of
the U.s.-India Science and Technology Subcommission, . the USG
Plans to inform the GOI of our intention to begin discussions on
the objectives of Executive Order 12591, requirisiy consideration
of foreign governments' protection of U.S. .intellectual property
rights in concluding science and technology agreements. This
paper provides three alternstives fer ed@rescine theen iccyec s the

ErCebelleal cebenid Ul T il LGehCoStiin
Discussion

STATUS OF IPR PROTECTION IN INDIA

Following is a summary of major problems with Indian. IPR
protection: %

Patents: 1India's Patent Act denies product patent coveraas -
in the major fields of foodstuffs, chemicals, pharmaceut®’
veterinary products, pesticides, and agrichemical pr-
well as alloys, optical class, semiconductcrs, a~~ ]
compounds. Only process patent protec®i
products. U.S. companies have bee:
protection for chemicals and pharmaceu

The term of process patents in India

years from the filing date or five years - o
(The term for ‘all other pate hM (I.:..»m' the

grant.
filing date.) The time needed to comp.. cquired clinical

or field testing and begin marketing the product often exceeds five
to seven years.

The Patent Act gives the. GOl broad powers to grant patent
licenses to third parties, including ‘compulsory exclusive licenses
that deprive the patentee of all rights to use or license his .
- patent. Moreover, after three years from the patent grant, the
GOI can issue a compulsory license to anyone alleging “that the
reasonable requirements cof the public have not been satisfied or
that the patented invention is not available to the public at a
reasonable price." The patent may be revoked on the same grounds
after the expiration of two years from the date of grant of a

compulsory license.

Indian policy guidelines normally 1limit recurring royalty
payments, including patent use payments, to 5 percent of the
selling price (net of certain taxes and purchases) .- °
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Incorporating IPR provisions in S&T agreements should therefore
serve at least three purposes: (1) improving protection ?or
products and processes covered by these agreements, - (2) promoting
support for better IPR protection among both the Indian academic
and business scientific communities, and (3) providirg specific
examples of how improved protection can benefit India, whereas
continuation of the current regime could delay access to technology
and investment.

RECOMMENDATION

The issue of inadequate IPR protection must be addressed in
the context of U.S.-India S&T cooperation. Our initial objective
should be to use these discussions to encourage broader improvements
in IPR protection, including changes we are seeking outside the
S&T context.

If the USG assessment is that GOI reactions are sufficiently
positive, option (3) could be a reasonable alternative to pursue.
If, on the other hand, it becomes clear that there is little
willingness on 1India's part to discuss broader IPR issues,
options (1) or (2) could prove to be the only responses that will
meet USG objectives of ensuring adequatae protection for U.S.
intellectual property rights resulting frombilateral S&T agreements.

Talking Points

- President Reagan has directed USG agencies to take into account,
when considering international agreements on science and technology
or providing bilateral S&T assistance, whether countries adequately
protect U.S. intellectual property rights.

= Improved protection of intellectual property is a major U.S.
priority. We intend to continue seeking improvements bilaterally,
as well as multilaterally in the GATT. Including protection of
intellectual property rights as a criterion in concluding S&T
agreements is one example of this emphasis.

== As you know, S&T agreements benefit both of our economies by
providing incentives for creative and inventive activity and also
providing for access to technology developed as a result of such
efforts. ,

- The Technology Transfer Act of 1986 authorizes federal
laboratories to issue licenses to private organizations to
develop inventions made at the laboratory. U.S. government
researchers can not only patent such inventions, they can receive
a percentage of the royalties from their inventions that are
successfully commercialized. Thus, inventions developed through
government research are no longer to be made available at no cost
to all interested parties.




= Because of these changes and because of the increasing “high

technology" content of U.S. trade, the USG is placing greater
importance on good stewardship of intellectual property arising
from government-sponsored research. The United States has noted
repeatedly our concerns with serious deficie:icies in 1India's

protection of intellectual property and enforcement of rights.
Recently, both U.S. and Indian private sector representatives
expressed some of the same views at the U.S.-India Joint Business

Leaders' conference.

_— We have yet to seas substantial progress in areas suc..
product patent protection for pharmaceuticals and agricultura.
chemicals, terms of patent protection, or removal of broad compulsory
licensing provisions. Current provisions form a powerful dis-
incentive to the transfer of technology to India.

= We are also seriously concerned with restrictions on use of
foreign trademarks. We welcome India's strengthened copyright
protection, but note that enforcement remains inadequate.

= These deficiencies must adversely affect our willingness to
enter into agreements providing access to technology that will
not be adequately protected. We must therefore see progress in
these areas and look forward to discussing with you how we can
ensure that S&T cooperation between our two governments continues,
while at the same time ensuring acceptable protection for the
intellectual property that results from these agreements.

“e One possibility would be to address these issues in an
umbrella agreement that could encompass the wide variety of
bilateral S&T activities. As we continue our internal discussions
on these issues, we look forward to receiving your ideas as well.
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Some salient issues relating to

IPR in S&T agreements, MOUs

and other arrangements

Dr. V. Siddhartha
DRDO

A presentation made. to the Inter-departmental Standing
Working Group on Intellectual Property Rights (IPR) Issues

In International S&T co-operation.

24 April, 1990
in the

Department of Science & Technology
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iz S&T agreements (by whatever name called), more than other
types of agreements, result in the evolution or exchange of information-

based or information-rich products, artefacts or vehicles of transaction.

Broadly, and to an approximation entirely adequate for our present

concerns, the universe of discourse may be represented by three inter-
secting circles (Attachment 'A'), covering:

(a) Works of fact
(b) Works of function
(c) Works of art.

The last should not be dismissed as not within our universe of discourse,
because photo-micrographs, animation video-tapes and instructional
aids are works of art even though their informational content may
be based on fact or function. Similarly, in an S&T agreement involving,
for example, anthropological field Investigation, the rights of tribals

being photographed or video—taped will need to be recognised and
provided for.

2% There are three (and to my knowledge, only three) instrumen -

talities of S&T co-operation. These are:
(a) Contracts
(b) Grants
(c) Co-operative agreements.

In the United States, the distinctions between the three have been
much debated. It was the subject of an investigation by the US General
Accounting Office (equivalent to our C&AG). The net result is still
a somewhat confused set of guidelines [See for example section on
"Basic Policies" of the NASA Grant and Co-operative Agreement Hand-
book - Attachment 'B'] that are vulnerable to the vagaries of inconsis-

tent decision-making.




3, We could of course save ourselves the bother of thinking anew,

and suffer the same confusion, if we simply adopt the US/NASA defi-
nitions and guidelines. 1 believe, however, that we could do a lot
better by changing the foucs of our concern. The best way to decide
on the applicabilivty of one of the three instrumentalities above, is
to focus on the disposition of the tangible and intangible (‘'intellectual)
properties resulting from the activity promoted by the particular instru-

ment used. This is elaborated in Attachment 'C'.

4. DRDO has entered into co-operative S&T (R&D) agreements.
The clauses governing IPR resulting from the activities covered by
one such agreement appear in Attachment 'D'. Although these clauses
do not say so, it is obvious that the applicable law is the law in the
country/territory in which the patent (or other form of IPR) is obtained.
Variations of this practice include explicit territory delimitations

(e.g. some CSIR agreements with foreign entities).




Works

Source: Congress of the United States
Office of Technology Assessment
t‘lntellectual Property Rights
in an Age of Electronics
and Information", April 1986
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OCTOBER 30. 1983 EDITION

BASIC POLICIES

solicitation is governed by the lerms of NHB 8030.0. "Guidelines for Acquisition of
Investigations.”

203 Criteria_for Selection of Award Instrumentl
203.1 General.

(a) This paragraph provides guidance on the appropriate choice of award instruments
consistent with Public Law 97-258 and Office of Management and Budget (OMB) implementation
of that Law. Instrument selection will be made on the basis of this paragraph 203. rather
than on direct local interpretation of Public Law 97-258. This paragraph applies to all
program and individual transaclions where the choice of award instruments is within the
administrative discretion of NASA and is not otherwisc prescribed or limited by law. A
varicty of award instruments is available as the means for defining the lerms and
conditions. and the nature of the relationship between NASA and eligible recipients.  The
award instruments are intended 10 be different in purpose. application. conienl and nature.
When properly employed. thev create different relationships beiween the parues. Because of
thesc differences. the decision 10 usc a particular instrument Lo implement a particular
purpose musl be made deliberately.

(b) Procurement Contracts. A procurement contract shall be used as the legal instrument
1o reflect a relationship beiween the Federal Government and a rtecipient whenever (1) the
prinicpal purposc of thc instrument is the acquisition by purchase. leasc or barter. of
properly. or services for the direct benefil or: use: of the Federal Governmenl, Of (2)
whenever NASA  delermines in a specific instance thal the use of a type of procurement
conlract is appropriate.

(c) Grants. A granl agreemenl shall be used as lhe legal instrument 1O reflect a
relationship beiween the Federal Government and a recipient whenever the principal purposc
of the relationship is transfer of a thing of valuc lo the recipient in order 1o accomplish
a public purposc of supporl or stimulation authorized by Federal statute. rather than by
acquisition. purchase. lease. or barier of property or services for the direct benefit or
usc of the Federal Government and no substantial involvement s expected between NASA
acling for the Federal Government and the recipient during performance of the conigmplated
aclivity.

(d) Cooperalive Agreements. A &oopcralive agreement shall be used as the legal instrument
10 reflect a rclationship betwecn the Federal Government and a recipient whenever the
principal purposc of the relationship is the transfer of a thing of value to the recipicenl
10 accomplish a public purposc of support or stimulation authorized by Federal statule.
rather than acquisition’ by purchase. leasc. or barier. of property. of services for the
direct benefit or use of the Federal Government. and substantial involvementl 1S cxpecled
between NASA. acuing for the Federal Government. and the recipient during performance of the
contemplated aclivity. Situations requiring usc of cooperative agreements arc limited. The
examples and discussions sct forth in Para. 203.2 shall be used in determining the existence
of “"substantial involvemenL." :

203.2 Faclors to Consider in the Sclection of Award lInstrument The cognizant technical
officer shall recommend to the contracting officer of the funding installation the sclection
of the rescarch support instrument (grant. cooperalive agreement Of contract). regardless of
the type of proposal involved. taking into account statutory requircments. NASA policies for
dealing with universities. the naturc of the proposed rtescarch. the manncr in which 1t will
be performed. and the nature and extent of interaction betwecn NASA and the performer.
Rescarch grants and cooperalive agrecments with nonprofit institutions of higher cducation
or al nonprofil organizations whose primary purpose is the conduct of scientific rescarch
may bc made only 10 supporl basic scientific rescarch. Any cxceptions must havce the prior
approval of the Assistant Administrator for Procurement. As a mattcr of policy NASA does nol
generally award  grants for donative assistancc Ppurposces. but only to mecl program
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objectives; hence. consideration of any polential benefit accruing to the recipient is
extraneous 1o dclermination of the support instrument. Since prime responsibility for the
pursuil of most basic studies is with the university rescarcher. il is anticipated thal the

use of cooperalive agrecments will be limited to those situations where the project would
not be possible withoul exiensive NASA-universily collaboration. The closc NASA-investigalor
working relationship normally expected under a research agreement does not constitute
substantial involvemenl. Cooperative agrecments would be appropriate. for instance., wherec a
university investigator works for a substantial amount of time at a NASA center (or a NASA
investigator works at the university). or when the NASA-university scientific collaboration

is such that a jointly authored reporl is appropriale. The cooperalive agrecment special
provision wording. required by paragraph 419, must stale preciscly the nature of the NASA-
recipienl cooperalive interaction without which the effort would not be possible. Under no
circumslances are cooperalive agreemenls (0 be used solely 1o obtain the siricler control
requirements typical of a contract. Subject 1o the statutory requirements set forth in

paragraph 203.1. the charactlerstics generally inherent in grants. cooperalive agreements and
conlracts are as follows:

(a) Characieristics of a grant instrument:

(i) The principal purpose is lo accomplish a NASA objective through stimulaling or
supporling the acquisition of knowledge or understanding of the subject or phenomena under
study;

(11) The exact course of the work and its outcome cannol be defined precisely and specific

- points in time for achicvement of significant results cannot be realistically specified:

(iii) NASA desires. or the nature of the proposed investigation is such. thal the granice
will bear prime responsibility for the conduct of the research. and exercises judgment and
original thought toward atlaining the scientific goals within broad parameters of the
rescarch areas proposed and the related resources provided:

(iv) The rescarch problem 1is such that long term support (i.e. in excess of 1 ycar) is
required for the study to mature to maximum scientific cffectiveness (however. this does not
preclude shorter—term grants in special cases):

(v) Mecaningful technical reports (as distinguished from the Semiannual Status Reports) can
be prepared only as new findings are made. rather than on a predelermined time schedule: and

(vi) Simplicity and economy in cxecution and administration are mutually desirable.

(b) Characteristics inheren! in a cooperative agrcemenl! includc the characleristics of a
grant plus the following:

(1) Substantial NASA involvement in and contribution lo the technical aspecls of the
cffort are necessarv for its accomplishment;

() The project. conducted as proposed. would not be possible without extensive NASA
" iniversity lechnical collaboration; and

(111) The nature of the collaboration can be clearly defined and specified in advance.
(c) Characleristics inheren! in a contract arc as follows:

(1) The principal purposc is the purchase for the direct use or benefit of NASA's well-
defined. specific cffort clearly required for the advancément of a programmed NASA mission
or project:

(11) The work to be conducted is direcled closely toward the solution of a specific
problem:

(i1i) A specific service. piece of hardware. or improved performance of a specific
device 15 the end product:

(iv) NASA considers it necessary. and il is reasonable in consideration of the nature of
the projectl. 1o excerisc conlrol over the objectives. direction. specifications, costs or
mcthods of the rescarch. and schedule control is desirable and feasible:
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VS: April, 1990

Best way to distinguish

between the three

instrumentalities

Focus on the disposition of the trangible and in-tangible (‘intellectual’)

properties resulting from the activity promoted by the instrument.
Thus:

Disposition of Disposition of " Instrumentality

tangible property intangible property most appropriate

Wholly -owned Wholly -owned Contract

1/

by giver of money by giver of money —

Wholly -owned by Wholly -owned by

recepient of money recepient of

2
or on per manent money—

lease to him

On terporary lease Partly -owned by Co-operative

to recepient for giver and Partly arrangement

3/

duration of activity by recepient =

But recepient of money may have royalty-free licence for his

non-commercial use.

But giver of money may have royalty-free license for his own

use.

See example of elaboation in hand-out.




Attachment Ahg

ARTICLE A: INTELLECTUAL PROPERTY RIGHTS

Al Conditions relating to Patents and similar forms of intellectual

property covered by statutory protection. =

P

el In the case of any invention (which term shall include utility models,

designs, and software) made in the course of, or resulting from, work under-

taken for the purpose of this contract, the following requirements of this
clause shall apply and the FOREIGN Party shall ensure that these require-
ments are met in the case of inventions made by third-parties employed
by him,' whether under sub-contract or otherwise, to undertake any work
for the purpose of the contract.

A.1.2 No application for patents and/or similar forms of statutory pro-
tection shall be filed by the FOREIGN Party for inventions resulting from
work undertaken for the purposes of this contract without prior approval
of the INDIAN Party.

A.1.3 During the two months that follow the filing of any application
for patent or similar protection for an invention covered by paragraph A.l.2
of this clause, the INDIAN Party shall be notified of the application number,
filing date, the applicants's name and be supplied with copies of the des-
cription and drawings filed with the application. = When so requested by
the FOREIGN Party the INDIAN Party shall consider these documents
as confidential. Except with the agreement of the FOREIGN Party these
documents shall not be disclosed as long as the patent or patent application
in question has not been officially published, within a maximum period of
18 months from the date of application. However, the INDIAN Party shall
have the right to make use, or have made use of, the information in question

for the purposes of the Government of India.

A.l.4 Under any patent or similar protection resulting from an application
covered by paragraph A.l.3 of this clause, the INDIAN Party shall be enti-
tled without payment to an irrevocable non-exclusive licence to exploit
the invention for the purposes of the Government of India and to grant
sub-licence for these purposes to anybody in India. INDIAN Party shall
supply to the FOREIGN Party a list of the sub-licences granted. INDIAN
Party shall exercise this option within six months of notifications to the
FOREIGN Party under clause A.l. 3.




A.1.5 I the FOREIGN Party declares not to take patent action, the
INDIAN Party itself may take such action. In this case the INDIAN Party
shall notify the application number and the filing date to the FORELIGN
Party.

A.1.6  Subject to the rights of third parties arising otherwise than from
work performed’ for- the purpose of this contract, the INDIAN Party shall
have the unrestricted right to copy and disseminate as it thinks fit any
information and software supplied by the FOREIGN Party in satisfaction
of the requirements of contract. On request by the FOREIGN Party, the
INDIAN Party shall defer such dissemination for not more than six months
from the date that the information was communicated, in order to avoide
prejudice to patent/copyright applications which the FOREIGN Party wishes
to make. In such a case, the FOREIGN Party shall comply with any request
of the INDIAN Party to resubmit the information/documentation in such
form as to permit dissemination by the INDIAN Party of all information

not germane to the patent/copyright applications.

A.1.7 The FOREIGN Party shall ensure that the requirements of this
clause are met in the case of intellectual property rights generated by
third parties employed by him, whether under sub-contract or otherwise,

to undertake any work for the purposes of this contract.

A2 Conditions relating to intellectual property not covered by statutory

Eroteétion

A.2.1  Subject to the rights of third parties arising otherwise than from

work performed for the purposes of the contract, in addition to all infor-
mation provided by the INDIAN Party to the FOREIGN Party, all specifi-
cations and designs of deliverable hardware and software, manufacturing
know-how, experimental data, test results and interpretations of the data
and results and conclusions therefrom shall remain the property of the INDIAN
Party and shall not be divulged or cause to be divulged to any third party
or otherwise made public or cause to be made public by the FOREIGN Party.
The INDIAN Party shall, upon request of it, grant to the FOREIGN Party
a non-exclusive licence for the utilisation of such intellectual property
owned by the INDIAN Party subject to such export-areas restrictions as
the Government of India may impose. The FOREIGN Party shall not pay
to the INDIAN Party any Royalty or Fee for such licence other than what
may be mutually agreed for the utilisation by the FOREIGN Party of infor-
mation initially made available by the INDIAN Party to the FOREIGN Party

to execute the contract.




Y S RAJAN

ADVISER, DST / No.TIFAC/2/89
EXECUTIVE DIRECTOR, TIFAC July 7, 1989
Ph : 666073

My dear Dr Ramaseshan,

I am sending this 1letter to you pursuant to our
discussions on Current Science. You may use the ideas contained
in this 1letter in your editorial comments and other suitable
places. I would request that my name is not quoted.

I am particularly happy to note that with its new
Editorial Policy, Current Science is trying to orient itself to
make science and technology more relevant to the country's
requirements.

Your editorial comment on 'Challenging Areas in
Chemical Sciences' in Current Science Vol 28, "No.B. dpril 20
1980 4s particularly relevant and it is worded with your
characteristic (sugar coated but) sharp focus. I do not know how
many scientists bothered to read it or understood after reading
it or care dbout it after understanding it. An idea contained
therein is worth raising again and again with respect to a number
of "holier - than - cow " programmes we are promoting in the
country.

I quote your words for convenience :

Quote

There is, of course, the larger issue that can be raised
the consensus of the scientists in what they should in
the next five years may be good for the scientific
community but is it the best for the country?(stress is

mine)
- Unquote

The question is not "is it the best Eor thec country' -
are they at all useful? No point is blaming industry and others
that they do not take indigenous technology etc. 1 do not clainm
that there is no problem on that side. But the scientific groups
do not bother to go beyond idea stage or publications. I am sure
that the individual scientists are nobt-- to . bhlame. The value
system the S&T community has built up over the decades of
unquestioned Govt. support, is for the number of publications,
higher academic qualification, recognition @ in international
forums including awards by foreign academies and so on. 1 am
Sure personally that we cannot produce a Raman by state-support.
But million dollar laser instrumentation based on Raman effect
will come about only with orchestrated actions. ‘




The fact that R&D can fructify into the national system
only when it can go through the phases of pilot phases, where"
relevant, trial production, marketing, after-sale feedback and so
on. In fact at the R&D stage itself it will be good to assess
the markets and take steps to develop market and production
systems. Many of these activities called sometimes as ' systems
analysis or systems management ' are considered mundane by the
'powers - that - be' in the S&T peer evaluation system. Those
who try to do it are dubbed as 'coordinators' or 'managers'.

Well one can go on into a number of such organisational
and motivational issues. Bright MBA's may be 'used to sell
soaps' by private industry - but an S&T manager (he would like to
be called as 'scientist' - not as manager :) cannot use that MBA

to judge the ' products or processes on which R&D nmay be
profitable.

Well the situation cannot prolong for too leng. I, for
one do not belong to class of people who say 'leave everything to
market forces. In  the Indian sithation tt 185 not <¢hat easy.
Japanese and Koreans did not leave everything to market forces.
Americans are moving towards strong Govt. intervention. But at
the same time, 'leave everything' to scientists' is not the
syndrome that will work. It has failed the country over the
four decades. We have to rephrase Churchill :S&T is too serious
a matter to be left to the scientists alone'

-

Unfortunately, we fhave not developed a e¢lass of
administrative and planners who can understand complex issues and
decide. So far most of our administrators have funded or
supported science in blind faith (and perhaps with awe). The
Same group can turn cynical and jettison the faith. Then we may
have a national crisis (which may not be perceived as such in the
beginning because the shouts by even the better of S&T community
may not be taken seriously by the public or concerned politicians
because S&T community have lost credibility in the public eye.)
The elder generation can retire with its laurels and blame the
new breed of planners / administrative and blame
'liberalisation', 'policies' etc. The younger generation of
scientists is so  much wuwnder ¢the fhick layers of techno-
bureaucracy created by S&T leaders, that they cannot raise their
voice(s) - many may not even perceive the national crisis because

they can only the 'pretty-crises' created by their own 'bosses'
= they are bitter in their own ways.

This 1is where, I feed journals like Current Science,
can help by really discussing issues of applicability of Indian
S&T in the Indian contest. If it can open a debate on the
relevance of various (existing & planned) programmes of the
current S&T institutions 'without fear or favaour', itewitlis be v g
great national service. Future of S&T in the country should not
be made dark because of the past sins. We should ensure to the

extent possible that 'the sins of the fathers are not visited
upon the sons'.




You will find an unfortunate situation that many good
and frank ideas will be sent to you as anonymous letters or sent
with a request not to publish the name. (As I have done). e
speaks of the scientific temper we have created in the country in
the scientific establishments.

But you have to evolve the methods. Your career as a
teacher has given you the ability to emphathise with the youth;
your sense of humous is very useful in putting forth difficult
ideas effectively in a hostile situation. I suggest that you
open a channel of communication with the youth, planners,
administrators and industrialists and seek their frank opinion on
the 'current state of S&T in the country and its relevance' - if
some of them can also give some concrete suggestions well and
good. You ® have.  to bring the adeas to the print. Is it a
glasnost which may lead to a prestroika? We should hope for it
in the interest of the country.

If my ideas are meaningless, please feel free to tell

With besj\fegards,

Yours~sincerely,

( %/E//fJAN”)

Prof S Ramaseshan,
Editor,

CURRENT SCIENCE

C V Raman Avenue,
Bangalore 560080
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S1destep patents and reap a rich harvest

By N Suresh
Business Times Bureau

he world’s first paten-
ted‘pacemaker was im-
planted in a heart pa-
tient in the United

States in 1958. This in-
ventron is now 37 years old. Con-
I sidering the longevity ofthe inven-
i tion, one would expect that scope
i for further improvements to file
I new patents would be limited.

] But the reality is different. In
£ 1969, there were seven patents fi-
| led on pacemakers in the US. But
i things changed drastically in the
1990s. Over 130 patents were filed
on inventions related to pacemak-
ers in 1994 in the US alone. Ac-
cording to an analysis of these pa-
tents done by Mr R.Saha of the de-
partment of science and technolo-
gy (DST), 87 per cent of these pa-
tents on pacemakers were granted
to the industry.
* In 1980, 82 per cent of the pa-
tents on pacemakers were held by
five companies. But in 1993, 14
companies owned 75 per cent of
the patents. This means the near
[monopoly of the five companies
lvas broken in a decade. Nearly a
ird of the new patent applica-
ons were from other countries:
any, Sweden, the Nether-
ds, Australia, UK, France, Ita-
,Japan and Argentina. Interest-
)y, the top three patent-holding
panies are also the market lea-
s in this segment in India.
[This example belies the notion
nonew patentis possible in ans&
Ficshed product segment.
: pportunities galore in
disclosed Saha’s

ken up
)atent-
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act. For the first ti

the scientific community have
now got into the act to grab the new
opportunities. And patenting; pa-
tent search, patent filing, patent in-
formation etc., are the buzzwords
in the government and scientific
circles.

A few examples.

* The government is sprucing up
its Patent Information System
(PIS), based in Nagpur, with the
help of the United Nations Devel-
opment Programme (UNDP). PIS
is an office created in 1980 under
the Comptroller General of Pa-
tents , Designs and Trademarks,
ministry of industry. The office,
which was till the other day ne-
glected by the ministry, now has
data on patents from 55 countries.

* The Technology Information,
Forecasting and Assessment
Council (TIFAC) of DST has set
up a patent facilitation cell (PFC).
The Planning Commission has
granted Rs 50 lakh to the cell for
1995-96, routed through the min-
istry of science and technology’s
Science and Engineering Research
Council (SERC). The government
will soon grant another Rs 4.5
crore for the cell in the next four
years.

* The Council of Scientific and
Industrial Research (CSIR), a ma-
jor player in the patents arena, too,
is strengthening its patent cell. It is
one of the priority areas of the new
CSIR chief, who wants it to grow
into the centre of patent activity.
The Parliamentary standing com-
mittee on science, technology and

“environment has also recommen-

ded making this cell a storehouse
of information.

* Industry, too, has got into the
e in many dec-
adé‘s two national seminars to cre-
ate gatent awareness among indus-
try, gcnentlﬁc institutions and pa-
cld in_Banga-

E & - s

lore (April) and Bombay (June)
this year, with help of TIFAC.
Among the sponsors were ICICI
and theBombay Chamber of Com-
merce. The Confederation of In-
dian Industry (CII) may host the
third meeting in this series at Cal-
cutta in July end, or early August.

‘tents.*

CSIR’s new director-general R
A Mashelkar notes, ‘We have a lot
to do even though CSIR as a group
files the maximum number of pa-
tents, 250 out of the 3,000-o0dd fi-
led in India every year. Just 2 to 3
per cent of patents are filed by aca-

* What is a patent?

A patent is a legal monopoly
which is granted for a limited
time to the owner of an invention
by the state. However, its exploi-
tation may be limited by other
laws such as health and safety
regulations, or the food and drugs
regulations, or even by other pa-
tents. The patent in the law is a
property right and it can be given
away, inherited, sold, licensed
and even abandoned.

* How is an
interpreted?

To be patentable, the inven-
tion must not only be novel, but
also involve an inventive step.
Simplicity is not necessarily an
objection for securing a patent.
This means even if the object is
attained by a perfectly simple
and common process, yet there
should be an inventive step if the
inventor has developed a variant
which will render more useful re-
sults as disclosed.

* How is the novelty of an in-
vention determined?

The novelty is judged taking

invention

edge available in India and else-

into consnderatlon the knowl- .

where in the field at the time of
filing the application for a patent.
The invention should not be
known anywhere in the world
prior to filing of the application.

* What are intellectual proper-
ty rights (IPRs)?

IPRs is a general term cover-
ing patents, registered designs,
trademarks, copyrights, layout
design of integrated cirucits,
trade secrets, geographical indi-
cators and anti-competitive
practices in contractual licences.

* What are the legislations
covering IPRs in India?

Patents:The Patents Act,
1970. An ordinance issued on
December 31, 1994, has brought
some changes. The ordinance is
yet to be ratified by Parliament.

Design:The Design Act, 1911.

Trademarks:The Trade and
Merchandise Marks Act, 1958.

Copyright: The Copyright Act,
1957, as amended in 1983, 1984,
1992 and 1994; and the Copy-
right Rules, 1958.

Layout designs of integrated
circuits:No legislation exists.

Said TIFAC's executive director
Y S Rajan, ‘We are only scratchine
the surface wi d
Wehavealotn}
initiatives enat!
spectives ety
tutions 4

demics. Every year we produce
4.000Ph D) s
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applications every year. The num-
ber of patents filed in the US has
increased by 47 per cent between
1987 and 1992, from 68,000 to
100,000. On the other hand, every
year 1000-1,500 patents are gran-
ted to Indiansand another 3,000 to
foreigners by the patent office. The
number of applications received
every year are about 3-4 times
more.

It is a tedious task to handle pa-
tent applications. For every appli-
cation received, the office has to
search worldwide patents for the
last 20 years to determine whether
the new claim is ‘novel‘. This is
mandatory before accepting a pa-
tent application and assigning a
provisional number, explained a
senior official. Due to lack of com-
puterisation, this involves manual
search of the government’s gazette
notifications about patents for In-
dia and other countries.

In the coming years, the number
of patent applications is bound to
increase because of the new aware-
ness. ‘The number of applications
should increase by four to five
times in two years and by a factor
of 10 in some more years,’ predic-
ted Mr Rajan.

Added another patent expert,
‘We will need at least 50 to 60 pa-
tent registration centres.*

Many institutions have started
work on their own. For instance,
the National Chemical Labora-
tory, Pune, has set up a patent in-
formation cell on chemicals. Ex-
plained TIFAC chief Rajan, ‘TI-
FAC’s patent cell will .also keep
track of developments in many
fields. Because when we anal se
W GRRE T S

creating patent awareness among
scientific insitutions. Adds Mr Ra-
jan, ‘Before starting any research

project, we will advise themtodoa
patent search and eliminate dupli-
cation of work. And during the re-
search work, scientists can modify
them into patentable steps. TIFAC
will helpin patent search and filing
an application.*

To facilitate this, TIFAC has
prepared a comprehenswe guide-
book on patents. It has also got an
updated list of 147 attorneys across
the country who specialise in pa-
tents and trademarks.

CSIR’s patent unit has develo-
ped a computerised database on
Indian patents granted since 1972.
The database provides the flexibil-
ity to retrieve information on any
of the bibliographic items-—patent
No., application No. and date,
publication date, applicant’s and
1nventor’s names, priority data, in-
ternational and Indian patent
classifications—through catch-
words. Another CSIR laboratory,
the Indian National Scientific
Documentation ~Centre  (IN-
SDOC), Delhi, provides informa-
tion from the international databa-
ses on patents.

The growing patent awareness
is a good sign. And Indian scien-
tists and entrepreneurs should
come forward in large numbers to
take advantage of the patent sys-
tem. For now, there are hundreds
of international patents on even
things like cages for domestic petg
honey-roasted  nuts and MICH
wave.oven designs. Afer all, if 1 6c
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It's a woman’s Worl"

Male classical dancers bave few z‘aleers these days wwtesAshzsh Khokar

problem. “When I go to

sponsors and organisers they
ask me how many girls will dance
with me on stage? When I inférm
them that I am a solo classical
dancer, they look plainly dis-
interested,” complains the disci-
ple of Sonal-Mansingh, depressed
and looking for direction. _

Santanu’s problem is that he is
a male in the woman- dominated
world of classical dancing. Uday
Shankar and Ram Gopal shone in
a different age. When there was a
craze for Indian exotica in:the
West, which was fascinated by
Shankar’s varied offerings .and
Gopal’s artistry.

The generation that followed
threw up a lot of gharana artistes:
Birju Maharaj, Devi and Durga
Lal, Gopi Krishna. Then there
were the traditional male dancers
of Kathakali, Kuchipudi and
Chhau.

Until these bastions were also
breached. Today Kuchipudi, once
an all-male affair, has more
women practitioners than men.
Why, even Sattriya, the preserve
of celibate monks of Assam has
capitulated. Kathakali, too, has
women dancers. ;

Kamadeva is no more; Rohin-
ton Cama and Manish Chawla
have left dancing; Justin
McCarthy has become a teacher
and Navtej Johar performs oc-
easnonally Ramli Ibrahim
pursues Odissi in Malaysia and

Santanu Chakraborty has a

Pratap Pawar performs Kathak in  Withering heights: Na:vlej Johar and Santanu Chakraborty (inset)

Eondon.

In India, there is only one mod-
ern dancer of repute: Astad,
Deboo. Thek others- have . found
teaching and -arts administration
more lucrative. * Kathak _ offers
some possibilities professionally,
and daricers like Rajendra Kumar
Ganganj, Maulik Shah and .De-
vanand sshow. 'potential,
Bharatanatyam ““has - Lada
Guruden Singh ‘and contem-
porary dance, Bharat Sharma,
Naresh Kumar and Santosh Nair.

That’s just a handful. “Part of
the problem lies in the fact that
male dancers give the impression
of being effeminate. Their man-
nerisms get set,” holds Rahul
Ranadive, a cameraman. who
shoots for the BBC. There are
some people who feel dance as a
profession is associated with
“frills and fancy, not serious
enough”.

Seminars on the theme of male
dancers have been organised and
a Natyakala conference is sched-
uled in Madras in December. The
theme is Purush. A dwindling
species, considering that at the
Purush seminar in Bhopal last
year an all-India representation of
male dancers was less than 20.

" Raman Kutty Nair, Kelucharan

Mahapatra, V.P.Dhananjayan
(who dances with wife Shanta as
a partner), Raja (with Radha)
Reddy, Birju Maharaj, Vedantam

.Satyanarayan Sarma, Vempati

Chinna Satyam, : Amanur
Chakyar, Sachin Shankar, Naren-
dra Sharma, Singhajit Singh,
Astad Deboo, Kala Krishna...

A,dd ofe or twoothers and the hst )

engs: - & Bvd

“In a year i1 need at 1635& 10 =
programmes 1o iﬁrvxw modestly; | |
After paying alk f.he Ccosts: cos® |

tumés, musicians; Dublicity and
whiat riot] am Jeft with nothing.
Most people who offer support do
it as a favour, not out of genuine
interest. 1It.is demeanng if' not

totally dxscouragmg says ban-.

tariu who'is neartng 30. “After ten
years, my body Wwill refuse to-be
my *best tool, who will see. me

dance?he ‘adds, echoing the ap-;
“-prehensionis of his brethren. ” . |

State support ‘is woeful. Most

. schemes -are .temporary: 'a two-

year, Rs. 1508 per-month fellow-

ship if ont passes.all hurdles of

selection. And if one finds favour
with the personal whims and fan-
cies of the committee in charge.
In contrast, big established in-
stitutions get aid though they may
not need it. Or, sometimes, may
not deserve.

Major performing platforms,
like Konark or Khajuraho, are of
little help. The Khajuraho Festi-
val organisers last year did decide
to. project male dancers. They
shortlisted Meenakshi Seshadhri
to perform Kuchipudi with the
excellent male dancer, Murthy.
On the billed evening, Ms

Seshadhri came alone and pcr--

formed Bharatanatyam

Today, the most productive
(read money-making) platform is
films. Where a Prabhu Deva can
become a mega-success with his
talent, timing and Michael Jack-
son technique. Where a Govinda
and a Mithun flourish as “danc-
ing stars”. Where a versatile
Kamalahasan embellishes his act-
ing prowess with trained dancing.

In the meantime, the Santanus
of Indian dance languish on the
fringes.

jay Damle is an angry man today Angry and on the

defensive. For Ajay Damle came but could not

conquer. Despite his assiduous attempts at image

- buﬂdmg the bulging biceps, the steely exterior, the bullet-

dodging degaeanour, the 1m&ccable drag act - Damle the
urbane g8 0 az: 3 o o bo

Now he’s no

Mr Twinkle Toeg

Prabhu ]

— FILM REVIEW —4

Humse Hai Mugabla / Shiela, |

Rating: *%% :
rabhu Deva is finally he
After having built up a sizg

coterie of admirers with his

tapping numbers ‘Urvg

Urvashi’ and ‘Mugabla Mug

that have been storming

charts on television, the dar

star from the South is all set

what his predecessors could

Prabhu Deva hopes to cg

the cold shoulder,

hitherto greeted

Southg

What

Mam

juna, A
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