
& URGENT: DST UO No DST/PS/758/89

DEPARTMENT OF SCIENCE AND -TECHNOLOGY
*

Follow-up of Empowered Group decision. on
National Science & Engineering Reseatch Boatd (NSERB)

As decided at the 10th meeting of the Empowered Group held if
on 9.2.89, a meeting was convened by the Member Secreta; Empowered

Group on Apul 17, 1989 to consider a general approach ta evolving a suitable

mechanism fot supporting science and engineering research. A strategy

atound the theme proposed by Prof. Yash Pal, Chatman, UGC was discussed

in detail and & was agreed that a draft outfine of such a strategy be prepared

by him and the undersigned. This paper in consultation with Prof. NR
Rac would then be ctrculated to all concemed.

2. have since received a fetter from Cabinet Secretariat that the

said waper be prepared expeditiously. 1 had mentioned to Shu + N Seshan,

Cabinet Secretary that since the main theme discussed was essentially Prog.

Yash Pat's, had to sit with him te prepare the paper and 1 undertook to

us od immediately after my retuin - which & what 1 am doing through thts

note.

3. A draft of the paper has since been prepared by Prof. Yash Pal.

{ am im agreement with tt, 1 have made one et twa minor changes. 1 have

not been able to discuss the draft with Prof. CN R Rao as he is not here -

but in view of the urgency, 1 am sending him a copy as m any case the matter

4

will be f§inafised in the Empowered Group meeting. The paper for discussion

by the Empowered Group & placed at Flag 'A'.

4, Cabinet Secretay had earlier inquired about my views. 1 had

mentioned that they were conveyed to all concerned vide my note dated

7.2.89. A copy of the same ts enclosed for kind information.

Sm ) ys
\ Vasant Gouwiariker }

Secretary
0.7.1989

Chaitman, Empowered Group |Shui TN Sesnani

Cc:
2LAs above. Member-Secretay-(Dt P J Lavakare)

Empowered Group:

Prof. C CN R Rao

P10§. Yash Pal.



An Umbrella structure for funding Science & EngineeringResearch

A draft by Pros Yash Pal & Da Vasant Gowariker $ordiscussion 4n the Empowered Group

There iA no question that we need to have a unified
approach for development of

sc
and technoloey in the

country. Such a unification is currently meant to be achieved

through the fact that we have a Ministry of Science and

Technology directly under the Prime Minister. Hi vever,
the Departments under this Ministry function moze 0233

independently, with their own mandates and controlling 10-

ture, Furthermore, a great deal of science is Ol ts this
Ministry. This includes, viz DRDO Laboratories,
ICMR Laboratories and activities under various 'he
Ministries, Auch as Industry, Tefecommunication, Broa

Home, Energy etc. Even more important, perhan4, the

fangest number of acientists and engineers, and xesearch
students outside al€ the above mentioned entities,

ting

in universities and 11T4, Medical and Engineering Colleges.

The major science agencies have put an tr2ir
aesources in their own laboratories. They do have "extaa-
murat" programmes, and, of fate, special projects to Aupnort
theiz own activities have been given to a number of univers"
ties, but particular strategies Aupporting institutions
to xase them to levels of effectiveness are tile rather
weak,
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I, there is one inference that can be drawn from the

efforts of various science and education agencies, it is this:

whenever selective strengthening of science and technology

ingrastaucture has been created around good people, the

results have been spectacular. This can be specially noticed

in regard to some of the support in universities and institutes

of Technology through programmes Auch ads those of SERC,

This has enabledthe COSIST programme of UGC and others.

these institutions to quickly take on new ideas and new

challenges. This has also helped to educate students wr.

an environment of modern day science. However, the incut..

have been smal and have touched onfy a very small Jrcction

of the potential generators of science and technology, ineér tina

S&T management. SERC and UGC together would have spent

no more than 90 crores for this activity in the Seventh

Plan, to cover about 150 universities, covering about 6000

colleges. This may be the budget of 6 medium sized Labora-

tories,

A Science Foundation in the United States, (ar example,

can correctly concentrate on these institutions whicn already

have a Atrong infrastructure and funding support through

pruvate income, regional state agencies, private foundations

or industry. At@ these are absent in India. Practically
all the support has to come from the central budgetary alloca-

tions, supplemented by small resources generated by industrial

nesearch fabonratorizs. The support is now managed through

very farge number of agencies, not onfy in the area of

applied science and engineering but also in basic Aciences.
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The fevel of support available to diggerent areas and different
entities in various organisations is not very well balanced
according to needs on potential. A Science Foundation to
fook after 50 odd crores within a total which is by orders
0$ magnitude Larger may be setting up of too big an injrastauc-
tures for doing too little, Though we may ultimately transition
in that direction, it would be useful to set up an umbrella
Ataucture with a secretariat of 5-6 persons, to collect,
collate and analyse the ingormation and give advice and
direction to various executive agencies $04 coordination anc

$illing gaps, and even suggest sharing or reallocation Uy

ACAOUACLA, It4 inputs to the Planning Commission etra 2.Y
year would be of help. Agter some experience with this
we may pave the ground for setting up a National Science
Foundation, which will then encompass all non-mission oriented
science, whether in laboratories or universities oA government
departments or agencies, while keeping. in mind the special
needs of SET infrastructure in the educational sector,

The membership of the umbackla Ataucture mentioned
above will include ale the agencies involved in the Aupport
36 Science and technology and half a dozen unattached distin-
guished scientists and technologists, The Chaiamanship
of the body may be in UGC or DST or OSA with its Scientific
Secretariat in DST.

KKK



An Umbrella structure for funding Science & EngineeringResearch

Adrajt by Prog Yash Pal & Da Vasant Gowariher Orasscussion 4n the Empowered Groun

There is no question that we need to have a unified
approach for development of science and technology in the
countiy. Such a unification is currently meant to be achieved
through the fact that we have a Ministry of Science and
Technology directly, under the Prime Miniastea, Howevez,
the Departments under this y function more or bess
independently, with their own mandates and controlling Atrzuc-
ture, Furtheamore, a great deal of science is outside this
Ministry. This includes, viz DRDO Laboratories, ICAR

i ICMR Laboratories and activities under varous otherf

Ministries, such as Industry, Tefecommunication, Broadcastinc,
Home, Energy etc. Even more important, perhaps, the
fargest. number of scientists. and engineers, and research
students outside all the above mentioned entities, reside
in universities and 11T4, Medical and Engineering Colleges.

The major science agencies have primarily put in their
resources in their own Laboratories. They do have "extra-
mural" programmes, and, of fate, special projects to Aupport
theiz own activities have been given to a number of universi-~
(es, but particular strategies $or Aupporting institutions
to aaise them to fevels of effectiveness are Atieh nather
weak,



1, there is one ingerence that can be drawn from the

efgorts of various science and education agencies, it is this:

whenever selective strengthening of science and technology

injrastraucture has been created around good people, the

results have been spectacular. This can be Apecially noticed

an Aegard to Aome of the support in universities and institutes

of Technology through programmes such a4 those of SERC,

the COSIST programme of UGC and others. This has enabled

these institutions to quickty take on new ideas and new

challenges. This has also helped to educate students in

an environment of modern day Acience. However, the inputs

have been small and have touched onty a very small fraction

of the potential generators of science and technology, including
S&T management. SERC and UGC together would have spent

no more than 90 crores for this activity in the Seventh

Plan, to cover about 150 universities, covering about 6000

colleges. This may be the budget of 6 medium sized labora-

tories,

A Setence Foundation in the United States, for example,

can correctky concentrate on these institutions which already
have a Atrong injrastaucture and funding support through

private income, regional state agencies, private foundations

on industry. Ate these are. absent in India. Practically
atl the support has to come from the central budgetary alloca-

tions, Aupplemented by small resources generated by industrial

nesearch faboratories. The support is now managed through

very Large number of agencies, not onky én the area of

applied science and engineering but also in basic sciences.

.3
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The fevel of support available to different areas and df¢ferent
entities in various organisations is not very well bafanced
according to needs or potential, A Science Foundation to
fook after 50 odd crores within a total which is by orders
06 magnitude larger may be setting up of too big an infrastruc
tures §or doing too Little. Though we may ultimately transition
in that direction, it would be usegul to set up an umbrekle
Ataucture with a 'secretariat of 5-6 PEAAONAS, to collect,
collate and analyse the information and give advice and

direction to various executive agencies for coordination and
tilling gaps, and even Auggest sharing On reallocation of
ACAQUACZA, Its inputs to the Planning Commission every
year would be of help. After some experience with this
we may pave the ground for setting up a National Science
Foundation, which wiff then encompass all non-mission oriented
sctence, whether in laboratories on universities 017 government
departments or agencies, while keeping. in mind the Apecial
needs of S&T infrastructure in the educational sector.

The membership of the umbrella structure mentioned
above will inckude all the agencies involved in the Aupport
of Acience and technology and half a dozen unattached distin
guished scientists and technologists. The Chairmanship
of the body may be in UGC or DST or OSA with its Scientific
Secretariat in DST.



DEPARTMENT OF SCIENCE § TECHNOLOGY

Subject:DST Comments. on SAC-PM proposal to set up an Autonomous
National Agency for funding Science and Engineering Research.

The funding on the country's total S&T programmes is about
1.1% of its GNP and was about Rs.2,870 crores in 1986-87. Out of
this amount, roughly Rs.555 crores (19.4%) is spent by Industry..
out of which about 50% (viz. Rs.1,100 crores) is accounted for bythree major agencies in the country, viz., Atomic Energy, Space and
Defence R&D. The remaining 50% amounting to Rs.1,100 corres is account-
ed for by Agricultural Research, Medical Research, Ocean Research,
Bio-technology, Non-conventional Energy Sources, CSIR, DST and the
science element of the socio-economic ministries like those dealing
with Petrochemicals, Rural Development, Transport etc. The DST share
in what may be termed Research grant in thrust area research is

ment of these Rs.10 crores -or thereabout- the SAC-PM proposal is
to replace the existing SERC mechanism by an autonomous National
Agency. To put the matter in perspective, therefore, the SAC-PM
concern, in its present proposal, is not on the qualitative, quanti-
tative, distributive and futuristic aspects of the Rs.2,870 crores that
India spends every year on S&T programmes, but on the mere Rs.10
crores that the existing time tested mechanism of SERC giver by way.

for these Rs.10 crores which is a mere one third of 1% of our total
S&T expendituré, the SAC-PM proposal is to have an elaborate "executive"
autonomous "structure" with a full time Executive Director, full fledgedboard etc.

The remaimng Rs.2,200 crores is spent by governmental sources,

é of the order of Rs.10 crores all this. Essentially for the manage

of grants to catalyse the effort on science and engineering: and

2 Whom does this Permanent Executive Structure", proposed
by SAC-PM seek to replace? The Science and Engineering Research

its formation in 1975, SERC supported over 1,200 research projects
large proportion of -this in our academic institutions), spent

cumulatively about Rs.65 crores ( a large portion of this again in
our academic and university system), covered about 2,000 scientists/
engineers in the country and has sustained some world class individuals.

66-69 of the enclosed Report. Every eminent scientist of the countryhas served on SERC or its. Programme Advisory Committees at least
two 3 year terms.

SinceCouncil (SERC) whose 1980 87 Activities Report is enclosed

approvalserve on 3 termThe Who term
Minister, its in 1975, isof me Minister, its 1975, is pages

3

comprehensive system of peer evaluation involving a number of eminent

has been established. A brief overview of -the system § vital statistics
are given pictorially in the enclosed Report. The system is considered
unique and exemplary by most scientists/engineers whose appreciation
on the way of its prcfessional functioning we receive every day.

More importantly with only a secretariat of 20 persons, a

individuals from the country laboratories, academia industry
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A specimen, as representative of the general view on the effective-
ness of SERC, is given in the Annexure. It is from the President,
Indian National Science Academy (Prof. M.M. Sharma) and is abstract-
ed below:

was most delighted to receive your letter and the
report of the SERC during the period 1980-87. First of
all I should like to congratulate vou and the DST and
ali the officers who have been associated with the SERC
for doing a splendid job. SERC has provided yeomen
services to the Scientific Community in India and has trans-
formed, m a radical way, the entire funding pattern.
The DST can certainly be self-congratulatory in this very
fine endeavour.

4 It may kindly be noted that the above system from its
inception (since 1975) is well established and there are no pertur-
bations despite Secretary-level changes for about half-a-dozen times.
It goes to prove the basic independence of the system of the extra-
mural funding established in DST. The fact that some 20 professionals
could service the system is because the infrastructure is provided
by DST as a whole which deals with other matters ranging from
scientific services like meteorology and surveys to inter-ministerial
coordination matters pertaining to S&T, including international co-
operation. There is also an additional merit that these 20 odd
professionals enrich other activities of DST through their experience
and contacts with a number of national experts. Such organic link-
ages, in my opinion, are extremely necessary to make funding of
basic research relevant to other needs of the country. For example,
when DST deals with Entrepreneurship Development or Science Populari-
sation or State S&T Councils or Industrial Interfacing through Scientific
and Technical Advisory Committees, the overall corporate experience
flows tothe basic research funding groups and vice versa. This
is what has made other agencies like Space, Atomic Energy, DRDO,
Electronics, Biotechnology etc., to make their own extramural funding
programme as a part of their overall corporate activity since necessary
organic linkages are absolutely imperative. The most disturbing
part of the SAC-PM proposal is to make this mechanism totally devoid
of these vital organic links and isolate it in a "Permanent Executive
Structure". Such an "executive" oriented "autonomous" structure
will tend to remain deprived of science nurturing ethos and will
be negating what has taken many years to build. When SAC-PM proposes
to replace the existing mechanisms by a National Science Foundation
'NSF) kind of model of the USA, what wouid seem to be overlooked
is the fact. that in the US most of the R&D funding is done byprivate
industry and therefore they feel the need of governmental support
to some basic research, whereas in India the funding is over 80%
from the governmental sources. And of course, this minor proportion
of the total funding channeled through NSF in USA runs through several
thousand crores as against the meardy Rs.10-15 crores that SAC-
PM is proposing replacement for by&n NSF kind alternative mechanism.

5 A general exchange of experience and information and
through this broad coordination among the various extramural funding
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@sencies does. take place in our various forums periodically. DSTalso brings out Periodic updated documents informing about the extra-mural funding in the country to benefit all the research workersand funding agencies. Considering the whole lot of our experienceso far and also Considering the vital needs for making basic researchin the country more relevant to. national needs, firmly hold theView that various Scientific Departments should continue their ownextramural funding programme and DST should continue the majorfunding the Programme as it has been doing so far. When theexpenditure on S&T is increased in the country as desired by PM,the amount for the Programmes for Extramural Funding of Science& Engineer
would sub

should be at
ot the next few

but funding extramural research
chan that e should

doubled\ears
time tested systems es it attractive for

the existing

industry, including the services Sectorand also to develop closer linkages between our already established

echa and Systems for aking
to invest S&T activities

"R&D infrastructure and the real utility endsand the socio-economic sectors. industry, services

Gar
{Vasant Gowariker )
Secretary ,DST

7~2-1989

aq

Chairman § Members, Empowered GroupSecretaries, Scientific Departments

SA to PM

1.
2.
3. Chairman & Members, SAC - PM4,
5.Chairman, UGC
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SERC - NOTABLE CONTRIBUTIONS CA nets
4

The DST has definitely made a major
on support for research in Universitites /NT's /

impact
Institutes of

Science, etc. There is @ dramatic change
scientists

in the attitude of
in undertaking problems having great academic excite-

ment and involving sophisticated instruments. We can witness
types of teaching

received support from
The number of research publications in very renowned

journals has Substabtially increased and this

a sea change in the research Scenario in all
and research establishments which have
the DST,

research work has

yeomen services at a critical juncture
in India.

brought laurels to Indian Scientists Thus the DST has provided
In promotion of science

Many innovative ideas have been conceived and
successfully introduced. The DST has scceeded admirably in
bringing together scientists from. al! organisations and has
established an enviable reputation. The so-called Baroda seminars
have no parellel. The constitution of PAC
system of inviting scientists

is unique and the
to make presentation of their

proposals is a nove! concept. The method of inviting scientists
for a discussion before finalising the
commendable. A large number of

approval is highly
young scientists have

immensely benefited from various schemes of the DST.

The
research work has

rigorous system of monitoring progress of
insti I Ned in the mind of scientists a sense

of commitment and an element of joy in creative satisfaction
by way of accomplishments and appreciation by peers.

The applied scientists in the University. systemno longer feel stiffled that they will not have opportunitiesto pursue challenging problems which have an academic Punchand practical relevance,

contd. .2
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The creation of some vital core facilities, RSIC,

etc. has provided a system through which a large number of

scientists can benefit in a way basically free from bureaucracy.

The DST support is more scientist oriented rather

than administration oriented and deserves to be praised for

nurturing this culture.



DEPARTMENT OF CHEMICAL TECILNOLt
MATUNGA, ROMBAY 400019, INDIA

M.M.SHARMA,FNA
of Chemical Enyineering

Universily of Bombay
Tel. Nas
484306, 484556, 484637, 484689, 4848

16 January 1989bl of

Your Ref.No.DO No.SP/S9/Z60/89 dt. 5-1-89

SERC

My dear Dr.Gowariker,

was most delighted to receive your letter and the report of

the SERC during the period 1980-87. First of all should like to

congratulate you and the DST and all the officers who have been associated

with the SERC for doing a splendid job. SERC has provided yeomen
to the

services / Scientific Community in India, has transformed, in a radical

way, the entire funding pattern. The DST can certainly be self-congra-

tulatory in this very fine endeavour.

With kind regards,

Yours: -s y,.

Dr.Vasant Gowariker,
Secretary,
Government of India,
Ministry of Science & Technology,
Department of Science & Technology,
Technology Bhavan,
New Mehrauli Road,
NEW DELH I-1100016.
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DEPARTMENT OF SCIENCE AND TECHNOLOGY

The US Ambassador called on me last week for
a general discussion on INDO-US S&T Cooperation. Among
other things, he fondly recalled hts old assoclation
wlth the setting up of IIT, Kanpur tn the early stxties
with US assistance. As one who firmly belleves that
a country of Indla'ts stze and stature must have several
tens of IIT-like Institutions, 1 inquired as to how US
would respond to the idea of recreating history, if
India were to think In terms of yet another HiT like
institution, His response was overwhelmingly positive.

PM may recall that the last WIT was established
over two decades ago and the stxth one ts being set
up in Assam pursuant to the Accord. I feel that the
new IITs should not be mere teachtng Institutions; they
should harmonise our asptration to put S&T Infrastructure
to use in evolving technologtes to meet massive nattonal
needs, Therefore, the stress for the new IITs should
be 'on-the-job', 'hands-on' innovative design-
development productionising apprenticeship on
programmes for converston of feasible concepts Into
tangtble products, tndustry or services wlth "on-
campus" tnnovative expertmental and teaching modules,
The new institutfons should thus .encompass the whole
cycle of tdea conception, R&D, training, testing to
market and produce a new breed of youngsters to
make India technologically forward looking.

It may, therefore, be seen that the Indian
programming effort on the creatton of the new institute
has to percetve it as more than merely establishing
a yet another IIT or teaching Institute, and certainly
more than an exercise {tn seeking ald or hardware.

In USA stmilar tnnovative Institutions & arrange
ments have been attempted and experimented with.

feel that it would be worthwhile to draw on the
experlence and talent of such creative tndividuals in
US tn order that they join the counterpart Indian talent
in conceptualising a new national Indian institute.

To spark off the process of the above kind of
new "IITs", a different ktnd of Imaginative lead would
be necessary and DST would like to undertake It.
1 also feel that a most fitting tribute to Jawaharlal
Nehru in this Centenary Year would be by having this
very novel institute [n Allahabad and naming {tt as
"Jawaharlal Nehru Institute of Industrial Technology"
in memory of the person who did so much for Indtan
Science.

PM's approval is sought to the concept so that
can work out details In consultation with all concerned,

including the US side, & prepare a Cabinet paper.
One guesstimate of the cost !s around Rs 500 crores
- the most of which may be attempted to be received
as grant from the US. 1 could propose a plan of action,
after getting PM's reactton.

4 So pew.
(Vasant Gowarlker)

MOS (S&T) Secretary
19.7.1989.

Prime Mintster

Y
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Tart Fat Ht faa chore
Science Advisory Council to the Prime Minister

TY. aT.
Tere
Prof. CNR Rao 012
Chairman Indian Institute of Science

Bangalore 560 012 .

DIR.S.31
18th July 1989

Dear Mr. Seshan,

Sub: Follow-up of Empowered Group Discussions onNational Science and Engineering ResearchBoard (NSERB)
I have just received a copy of the proposal sent toyou by Dr. Gowariker. The SAC to PM has. studied theumbrella structure for funding science and engineering

there is no real need to analyse the Situation withresearch funding now. Clearly, multiple sources shouldbe available. for research funding. What the SAC to pmhas suggested was to establish a new Structure which isstrong and is commensurate with the size of the countryand the total scientific effort being made. We believethe scientific research funding should not be oneof the minor activities of a government department. Itshould be done by a puedes autonomous agency staffed byacademics and other professionals who work there on afull-time or part-time basis. Furthermore, the NationalScience & Engineering Research Board (NSERB) proposed by

Boardout where we are behindThis is in fact what theScience Foundation in the United States doeg.The functions of the NSF mentioned in the write-up ofDr. Gowariker in this context are not indicative of thevital role Played by this agency. NSP does much morethan simply fund research. We are hoping that theProposed National Science & Engineering Research Board,if and when established, would really provide a greatboost to fundamental research in India. The NSERB willalso bring out a report on the national scienceindicators annually.

is not thet

isthis
do not know' and

that

us would not merely fund research
promote high level

all other measures necessary to
ld also take

sclentific research activity in the country.

Se
cr
et
ar
y will keep constant vigil to find The

and where we need new thrusts.

D
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ry

N
o.
.. National

Dr. Gowariker hag stated that such a Board mayinvolve too mu¢h efforcs considering the modest funding
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that we Provide today. Thisbecause
Office

more. per

Executive Body would have various subject groupschaired by expert scientists and engineers. Each subjectgroup will have active scientists and engineers advisingon how best ,to fund and promote activities in that area.In addition, the Executive Body would have fuli-timestaff in the form of a Secretariat.

Wwe ave just heard may not be ntirely true
3d be tthat

large
Scientific. Advisory Co ncil and an Ey

It is the feeiing of SAC-PM that it would be idealif Dr. Gowariker would kindly take some time to discussthe proposal with SAC-PM and see if he can himself takethe necessary initiative from the DST to establish sucha Board, especially since increased funding forfundamental research may become available in the 8thPlan.

With warm personal regards and best wishes,

Yours sincerely,

~

o

Mr. T.N. Seshan
Cabinet SecretaryCabinet Secretariat
Rashtrapathi Bhawan
NEW DELHI 110 004

c.c.t Dr.Vasant Gowariker, Secretary, Deptt.of Science &
Technology, Technology Bhavan, New Delhi-11016.



In lieu of National S&T Commission or Committee

(NSTC), recommended by SAC to PM, more appropriate and

effective method would be to have a matrix-management

system apexed at a Special Committee of the Cabinet on

S&T Utilisation chaired by the Prime Minister.

COMPOSITION:

Prime Minister Chairman

Minister, Industry Member

Minister,Planning Member

Minister ,Commerce Member

MOS (S&T) Member

Standard List of officials to attend:

P.S. to P.M.

Cabinet Secretary

Secretary, Industry

Secretary, Planning

Secretary ,Commerce

Secretary, DST

~ Formal secretariat will be the Cabinet Sectt.
Technical secretariat which will prepare papers

etc will be DST.

No additional post etc.

NOTE Other Secretaries & Scientists will be requestedto attend specific meetings as necessary.
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Science Advisory Council to the Prime Minister

orem

St. Gt. wa. ATX. fens &wea
55001Prof. CNR Rao Indian Institute of SciencChairman

Bangalore 550 01

pIR. s.
6 September 198

Dear Shri Rajivji:

AUTONOMY OF SCIENCE AND TECHNOLOGY ORGANISATIONS

As per tne Terms of Reference you have given to ourCouncil, we have been looking at @ nmumber of issueswhich affect the health of Science in India. It 15 weilrecognised now that if a scientific organisation has tocarry out high quality research and deveiopmentactivities, 1t requires tc have certain amount ofautonomy and flexibility ian its aay to day functioning.To perform scientific. research, one needs to hnavemechanisms which would quickly respond to newdevelopments in the world. Wwe are concerned with someof the problems wnich are being faced bv members of theIndian scientific community in some of our importantscientific organisations, and we thought of bringingthese to your notice.

The need for functional autonomy of scientificorganizations has been recognised in the past and theerstwhile Science Advisory Committee to the Cabinet(SACC) had discussed a number of issues pertaining tosimplifying administrative procedures and delegatingenhanced powers to the Science and Technologyorganisations. The recommendations of the SACC wereaccepted by the Government and two major orders wereissued in December 1983 and May 1986 '(a copy. eachenclosed) which aimed at the promotion of a properatmosphere in the scientific organisations so thatscientists could function more efficiently. The aspectswhich were involved in simplifying the procedure were:(1) Enhanced financial powers; (ii) Exemption from thepurview of UPSC,. CPWD, DGS&D and SIU etc.; ~ (iii)Introduction of flexible complementing scheme; (iv)Creation of posts when required etc. Several
contd...

Tele, 2 341690 Te nor Onan



anstitutions
some of the

had also been be applicable
anstitutions and S&T
Simplified procedure, we are concerned that a number ofmajor autonomous scientific institutions an the country,(for example, AIIMS, IARI, IVRI, NDRI etc.) which areunder the purview of the Ministry of Health and theMinistry of Agriculture have unfortunately not yetimplemented these recommendations. Of late, a number of

recognized international] conferences.

Organisations have utilised these

de to us b thereferences

recommendations.
as a res it f the is

thescientific
Serious thesehampered

been faced by attending
have
even

we feel that your intervention may be necessary inensuring that the Minister of Health and the Minister ofAgriculture take the necessary measures to proviaefunctional autonomy to the research organisationsinstitutions under these Ministries as per the decisionsalready taken bv the Government and where Orders have

health of science in India.

and

11 also have to be tThis

21 Ve

x tneir
already been issued.

Dut
concer IfMinistri

machinerv wltn
tne

or tnese
att tne

autonomous
research an these
institutions we feel that the atmosphere for scientific

would improve.institutions
We do hope th

of the scientific commun
thisconcern

Organisations. feel thet through such measures, we
these

abi
re such

ment
feel through suchke

that through suchthrough
Prowould be nsiderable the

With warm personal regards,

Yours Sin erely

Nek. RAO

Shri Rajiv Gandhi
Prime Minister of IndiaSouth Block
NEW DELHI 110 011

Encls:
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SCIENCE ADVISORY COUNCIL TO THE PRIME MINISTER

MINUTES OF TRE ae7h MEETING OF ThE ADVISORY COUNCIL
THE PRIME MINISTER HELD ON SEPTEMBER 11, 1785

AT PST, NEW DELHI

present in the meeting:
Chairman

VL Chepra
Gangu y

Shri Sem Fatrods
Prot. JV
Dr. Sekhar Rahe

F. Rama Rao
Dr. FS Ma

i. Prot. CNA Re
Prat.
Dr. ac

4,
5.

Pr,

Dr. PIN. Prof. R. Prot. Msshav Gadsi:
+A meeting.

Krishnemurthy was specially invited tor

Dr. Lavakere, Secretary, SAC-PM, Dr. B. Har bepet anc

Mes. ms Ahuja attended the meeting from the Secretarist.

efore taking up the agenda, Chairmen wented to a the

toe future meeting of SAC-FM. TaAess as

7c bs

IfSc., angslore
a.m.

4, be lve? At

ITEM NG. CONFIRMATION OF THE MINUTES OF THE 43RD MEETING
OF SAC-PM

of the 43rd Mesting were confirmed.x. Miriute
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ITEM NO.2 FOLLOW-UP ACTION ON THE DECISIONS TAKEN AT THE
43FD MEETING

4. Following developments were reported:

(i) The members were informed that the S4C-PM recommendations on

silicon Gevelopment «in the country would be discussed at the
meeting of the Empowered Group to be held in the afternoon of
September I1, 198°,

(22) On the status of the publication of the SAC-PM ectivities,
members were given copies of the oraft outline of the proposed
report and they were requested to give their comments to the
Secretariat within the next 10 days. It was also Cecided to add 3

Chapter on Technology Missions for which Shri Sam Pitrode would
be giving the necessary write-up which would be edited suitably
by Secretary, SAC-PN, ~

fAction: Shri Sem Pitrode
& other members
ang

Secretary, SAC-PM)

(2ii} Gn the autonomy. for research organisations, Cheirman, SAC-
hes siready sent a letter to the Prime Minister, copy ofPN,

15 Given atwhich

TTEM NO.S: MEETING WITH PRIME MINISTER CONS DFRATION
OF AGENDA AND PRESENTATION

a. Members were informed that the proposed meeting with the
Prime Minister, which was requested for September 11, 1989, would
have to be postponed. When the next date is snnounced, the agende
item will be considered.
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ITEM NO.4 NATIONAL SAFETY AUTHORITY

&. The Council considered the Proposal of setting up the
National Safety Authority and felt that while the word 'Safety'
may not be appropriate, considering the varrous issues Cealing
with Sclence, Technology, Environment and Ecology, there is a

need for @ body which will consider various policy alternatives
which could be outlined for the consideration of the Government

epending upon these developments. A specific cese In point
related to the Global Warming phenomenon, which needs to be

consicered at the highest Jevel to work out various policy
alternatives for industrial development and choice of imported
technalcgy and various international protocols in which india ms

expected to it was, theretore,
-
proposed thet the

for a Nationa! futhority on Policy Alternatives - Science,
Environment and Ecology (NAPA-SEE) could te for

setting up. Cheirman wes requested to convey the views of SAC-FN
to the PM accordingly.

(Action: Chairman,

FUNCITEM NOLS SST7ING
COUNCIL (TIFAL)

1. Shri Ve. Krishnamurthy gave a4 detailed account of
activities of TTFAC carried out during the last year. He observed
that while TIFAC was set up two years ago, the actual func tioning
of TTFAC Kad only started ebout @ year ego and to thet extent,
several ares of activities of TIFAC have not yet been covered.
He, however, highlighted the role played by TIFAC in setting up a

Gata base in the form of TIFACLINE. He emphasised the need for

the

F/-
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prioritisation of erees so that specific impact could be made by
TIFAC and he suggested the possibility of selecting few sectors
as relevant to the 8th Five Year Plan. Commenting on the efforts
of TIFAC on petrochmicals, using the TPCL - TIM Study, he felt
that more work would have to be done before specific policy
Guidelines could be issued. Unfortunately, he observed thet
Quelified people were not availeble to Cerry out such a study. He
elso indicated the initiatives taken by TTFAC in the erees of
Housing, Naterials and Electronics. He once again emphasised thet
TIFAC hes not hag enough time to show its impact but he wes
hoping thet in the near future, TTFAC would become ean 2nstrument

sheping the national policy @S regerds technology and
development of industry wes concerned.

&. Nembers raised several questions relating to the functioning
Gf TIFAC based on the comments received from various members end
the Secretariat. It was also felt that awareness about TTFAC
emongst the industry and other users w2s not there ang this hes
to be echieved through conscious efforts by TIFAC, where throug
open Cehates the role end functioning of TIFAC could b= widely
Gisseminated. There were number of questions relating to &

Of TIFAC and its importance to industry. MNembers were
thet studies of TIFAC must influence the Government in
specific policy for technology and
Comparisons were made with internatione] organisations a

of Japan where efforts were to support long-term R&D projects
relevant to industrial growth. Shri Krishnamurthy, in conclusion,

role

MITI

requested members to have more such periodic meetings so thet
5/-
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TIFAC could get general guidelines for its future functioning
from time to time. Based on these discussions, Chairman, SAC-PM,

egreed to send the recommendations to PMO on the report of
funetioning of the TIFAC.

(Action: Chairman, SAC-PM)



and Secretary,DST as the core with concerned Minister& Joint Secretary concerned with the programme ofthe Dept., under review asmembers --Secretary,DSTto present to PM the operational details of the High

SECY.DST
é. A Standing Committee mechanism with PM,MOS(S&T)

Level Review process atong with relevant details ofSTAC.

PM further observed that the task of éntaoducing SET in

alls walks of Lif in India aequiaes a number of steps such. as

ondentation .4n the S&T agencies; STAC4; persuative- horizontal

-inteaactions; dnduction of proper peasonnet in the government

"syatemss: administrative aejoams and 40 on. It abso nequines

a potiticat dimension to sustain & jructify the work done at other

He. therefore felt that the induction of S&T by socio-

economic Ministries should be overseen by a Standing Committee

mechanism with the Paime Ministea, MOS (S&T) and Secretary
DST as the core with the concteaned Minister & the Joint Secretary
conceaned with paograamme of the Department under aeview a4

-membeas. PM felt that this kend of aevaew atong with the STAC/

IS-STAC aeviews would make the high kevee Status assessment

process meaningjut. He desined Secretary, DST to pursue the

idea further and give
give

PM a presentation on the operational details

of the High Level Review process along with aelevant

levels,

of STAC.

(Action: DST)



Ann Gx Une I
sata dal w corgarx oie
Science Advisory Council to the Prime Minister

Mt. OT. Ua. art. We
wreata fers searswere

STITT 560012
Indian Institute of Science

Prof. CNR Rao
Chairman

Bengalore 550 012

DIR. s. BIC6
6 September 19ie

Dear Shri Rajivji:

AUTONOMY OF SCIENCE AND TECHNOLOGY ORGANISATIONS

AS per tne Terms of Kelerence vou have given to ourCouncil, we have been looking at é number of issueswhich affect tne health of Science India. It 15 wellrecognised now that if a scientific organisation has tocarry out high quality research and deveiopmentactivities, at requires to nave certain amount ofautonomy and flexibility an its aay to aay functioning.To perform scientific, research, one needs to navemechanisms which would quickly respond to newdevelopments in the world. We aré concerned with someof the problems wnich are being faced DV members of theIndian scientific community in some of our importantscientific organisations, and we tnought of bringingthese to your notice.

The need for functional autonomy of scientificOrganizations has been recognised in the past and theerstwhile Science Advisory Committee to the Cabinet(SACC) had discussed a number of issues pertaining tosimplifying administrative procedures and delegatingenhanced powers to the Science and Technologyorganisations. The recommendations of the SACC wereaccepted by the Government and two major orders wereissued in December 1983 and May 1986 (a copy eachenclosed) which aimed at the promotion of a properatmosphere in the scientific organisations so thatscientists could function more efficiently. The aspectswhich were involved in simplifying the procedure were:(i) Enhanced financial powers; (ii) Exemption from thepurview of UPSC, CPWD, DGS&D and SIU etc.; (iii)Introduction of flexible complementing scheme; (iv)Creation of posts when required etc. Several
contd..<

Tele, : 341690 Triauw - MOLE Oa



some of the
Simplified procedure, we are concerned that a number ofmajor autonomous scientific institutions in the country,(for example, AIIMS, IARI, IVRI, NDRI etc.) which areunder the purview of the Ministry of Health and theMinistry of Agriculture have unfortunately not yet

hampered as a result of the

recognized international] conferences.

DV

recommendations.

We feel tnat your intervention may be necessary inensuring that the Minister of Health and the Minister ofAgriculture take the necesSary measures to proviaefunctional autonomy to the research organisations

health of science in India.

Organisations put

machinery Or

research an these
improve.

Organisations.

With warm personal regards,

Shri Rajiv GandhiPrime Minister of IndiaSouth Block
NEW DELHI 110 011

Senet, SAc- FM



SCIENCE COUNCIL TO THE PRIME MINISTER

OF TRE MEETING OF THE ADVISORY COUNCIL
THE PRIME MINISTER HELD ON SEPTEMBER J], 19E°

AT DST, NEW DELHI

present in the meeting:
Chairman

AS Gangu y
Sam

RR.

Lavekare, Secretary, Dr. B.

the meeting from the Sec

up the agenda,

tne future mezting of SAL-PM.

engealore
302 a.m,

CONFIRMATION OF THE MINUTES OF THE 43FD MEETING
OF SAC-PN

the 43rd Meeting were confirmasd.
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FOLLOW-UP ACTION ON THE DECISIONS TAKEN AT THE43FD MEETING
ITEM NO.2

4. Following developments were reported:

(2) The members were informed that the SAC-PN recommendations on
silicon development in the country would be discussed at the
meeting of the Empowered Group to be held in the afternoon of
September i1, 1°89.

On the status of the publication of the SAC-PMN activities,
members were given copies of the Oraft outline of the Proposed
report and they were requested to Give their comments to the
Secretariat within the next 10 days. It was also Cecided to add a
Chapter on Technology Missions for which Shri Sam Pitroda would
be giving the necessary write-up which would be edited suitably
by Secretary, SAC-PN

(Action: Shri Sem Pitrode
& other members
-and
Secretary, SAC-PM)

Gn the for research organisations, Chairman, SAC-(iii)
sireedy sent fetter to the Prime Minister, copy ofPN, hes

Given et

ITEM NO.S:
OF AGENDA AND PRESENTATION
MEETING WITH PRIME MINISTER CONSIDERATION

5. Members were informed that the proposed meeting with the
Prime Ninister, which was requested for September 11, 1989, would
have to be postponed. When the next date is ennounced, the agenda
item will be considered.

3/
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ITEM NO.4 NATIONAL SAFETY AUTHORITY

é. The Council considered the proposal of setting up the
National Safety Authority and felt that while the word 'Safety'
may mot be appropriste, considering the issues dealing
with Science, Technology, Environment and Ecology, there is ae

need for a body which will consider various policy alternetives
which could be outlined for the consideration of the Government
epending upon these developments. A specific case in point
related to the Global Warming phenomenon, which needs to be
considered at the Aighest Jevel to work out various Policy
alternatives for industrial development and choice of imported

interna tional protocols in whith India is
Was, therefore,

-
that the

need for @ National Authority on Policy Alternatives - Science,
Environment and Ecology could be recommended for
setting up. Chairman wes requested to convey the views of SAC-PN
to the PM accordingly.

and various

(Action: Cheirman,

FUNCTIONING GF TECHNOLOGY FORECAST NG
ITEM NG

Shei wv. Krishnamurthy gave 4 detailed account of the
activities of TIFAC carriec out during the last year. He observed
that while TFFAC was set up two years ago, the actual Functioning
ar TTEAC had only started ebout @ year ago end to that extent,
several areas of activities of TIFAC have not yet been covered.
He, however, highlighted the role played by TIFAC in setting up a
data base in the form of TIFACLINE. He emphasised the need for

FS



prioritisation of areas so thet specific impact could be made by
TIFAC and he suggested the possibility of selecting few sectors
es relevant to the &th Five Year Plan. Commenting on the efforts
of TIFAC on petrockmicals, using the IPCL - JIM Study, he felt
that more work would have to be done before specific policy
Quidelines could be issued. Unfortunately, he observed thet
qualified people were not available to carry out such a study. He

also indicated the initiatives teken by TIFAC in the areas of
Housing, Materials and Electronics. He once again emphesised that
TTFAC has not hed enough time to show its impact but he wes

hoping that in the near future, TIFAC would become an 2nstrument
in shaping the national policy es regards technology and
development of industry wes concerned.

B. Nembers reised several questions relating to the functioning
Gf TIFAC based on the comments received from various members end
the Secretariat. It was also felt that awareness about TTFAC
emongst the industry and other users wes not there and thzs hes
to be achieved through conscious efforts by TIFAC, where through
cpen dehates, the role and functioning of TIFAC could be widely
Gissemineted. There were number of guestions releting to the role
of TIFAC and its importance ta industry, Nembers were concerned
thet studies of TIFAC must influence the Government in CeFining
specific policy for technology development and imports.
Comparisons were with anternationel organisations fike MITI
cof Japen where efforts were to support long-term R&D

relevant to industrial growth. Shri Krishnamurthy, in conclusion,
requested members to have more such periodic meetings so that

o/~
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TIFAC could get general guidelines for its future functioning
from time to time. Based on these discussions, Chairman, SAC-FN,
agreed to send the recommendations to PMO on the report of
functioning of the TIFAC.

(Action: Chairman, SAC-PM)



SHRI PITRODA's ACTIVITIESI

+ C-DOT

Technology Missions

Various Councils/Committees etc

Talks /lectures

Picking up of good people (from India § abroad)
- induce them for good work in India.

Generating new programme e.g. Standard
Tools ,Ten Point Employment Generation etc.

in order that the NEW CULTURE succeeds and

takes roots in our system, it is essential all the above

SUCCEED AND ALSO APPEAR TO SUCCEED.

I SPECIAL PLAN OF ACTION

* Under normal circumstances regular sustained
x work would do.

* The reality that the "established system"

will not only create hurdles but also spread

"whispers of superficiality and spreading
thin etc" has to be taken note of.
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SUGGESTIONS GIVEN BELOW ARE MADE WITH THESE
IN MIND:

IV

C-DOT

C-DOT should continue to outshine' others

__ at least for next 3-4 years. To keep the

vigour 8 vitality some new activities are to

be undertaken -- even some efforts at pseudo-

change is necessary to; keep it from becoming

routine run-of-the mill.

TECHNOLOGY MISSIONS:

Efforts will be made to say that the achieved

targets are inflated figures.

"the Missions work through the usual bureau-

cracy and they; do the usual laundering
this will be the judgement of the techno-

bureaucrats.

Therefore on Technology Missions the success

should be highlighted at various levels.

How actual targets are checked should be

brought out.

To counter stories of Pitroda spreading thin

at various levels one has to highlight how

a system is developing to execute § monitor

Technology Missions, requiring less and

less of the Prime Mover.
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There will also be a "subtle" propaganda

that no great S&T input has gone into the

Technology Missions. They are just routine

digging; distributing funds; etc. Countering

this should probably be done by making

many aware that correct technologies are

used. Some of the problems. of the old

S&T establishments also be brought out,

subtly.

VARIOUS COUNCILS § COMMITTEES

Can perhaps consider which one to "drop

out of".

For other Councils with "big-wigs" better

to attend regularly; whenever absent send

written note or telex etc. (even a "commission-

ed" note).

TALKS § LECTURES:

* Can. be reduced

Make it around progress of Technology Missions

& specific action programmes.

PICKING UP OF GOOD PEOPLE

ate

Today many good people are trying to get
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into the system due to SGP. They have

numerous personal hurdles 4& institutional

hurdles.

By special executive order or through some

mechanism retain a whole set of lodging

facilities for them to stay.

Also ensure a follow up mechanism that

they are "transitioned" into the system.

It may be necessary to build a few new

institutions. They will give the organisational

support for the programmes & people selected

by SGP. Perhaps an innovative mechanism

would be to "spot" a few in already existing

organisation and with suitable executive orders

transfer them with posts to these new institu-

'tions. In this way no new posts are created

for the Government; but SGP gets right people.

They cannot contribute from the earlier

institutions because of the already entrenched

"techno-bureaucracy"=- the institutions

means higher ups) want to take credit and

so on. There will be resistance to this

process from the "established system"; but

if such a group of persons are not gathered,

effective implementation of ideas of SGP will

not be possible.
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GENERATING NEW PROGRAMMES

%
%

Excellent ideas (action oriented programmes)

emerge from SGP's talks etc.

If not implemented concretely these become

points of ridicule or snide-remarks for the

entrenched hierarchy. "The usual cliche"

"talk - talk only etc.

This is where multi-pronged approach is

necessary; the strengthening of C-DOT to

take up some of these actions; strengthening

technology mission directorates ; carving

out some niche in willing S&T agencies by

identifying people to follow up; making nucleus

of people around some selected people as

described under PICKING UP GOOD PEOPLE;

etc.

SUCCESS in a few such programmes will

Silence others. NEW CULTURE can sustain.
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Secretary
+ No...he34.2 >

CONFIDENTIAL

DEPARTMENT OF SCIENCE § TECHNOLOGY

Standing Working Group on Intellectual Property
Rights Issues concerning International S&T Coopera-
tion.

Subject

Earlier a note on the subject suggesting certain
acticns was approved by MOS regarding further action on
Standing Working Group (see Flag 'A'). Subsequently, we
have obtained a detailed note {on IPR related issues and
our stand vis-a-vis US) from the Ministry of Indusirial
Development (Flag 'B').. The note covers patents, trademarks,
copyright, protection of integrated circuit and protection
of trade secrets. This has been written in simple language
for general information and education dnd, therefore, it
does not use legalistic expressions. For' precise wording
and interpretation of law, reference should be made to the
respective laws, namely, the Patént Act, 1970, the Trade
& Merchandise Marks Act, 1958 and the Copyright Act, 1957.
There .is no separate aw for the protection of integrated
circuits. India: does not regard 'trade secrets' as an Intelle-
ctual Property Rights, but confidentiality and secrecy obliga-
tions can be enforced. in our country through contractual
obligations anc civil law. For ready reckoning one page
summaries. cn the, main, areas of controversy on IPR issues
with the USA and the salient features of our Patent Law is
also enclosed.

2.. The Ministry of Industrial Development has desired
that these papers are strictly for internal use and are meant
for the internal information and understanding of our scientists
and other concerned officials participating in discussions
on IPR. issues. They have confirmed that the same can be
given to the official members of the Stariding Working Group
and. alsca few. other scientists specifically connected with
SéT co-operation, i

3. Since the note is written very well in lucid form,
MS may. like. te retain a copy for his information. -We are
sending copies 'to. the SWG members also. Our Embassies- have
more detailed information on the subject. These notes will
also be sent tc our Science Counsellors.

id

(Vasant Gowariker)
Secretary, DST

MOS (S&T)

wilt pe



Secret

Department of Science and Technology

Subject: IPR related matters

1 met Shui A V Ganesan, Special Secretary &

Chief Negotiator for the Uruguay Round, Ministry of
Commerce on5.12.1989. 1 had briegly mentioned about
the discussions to Secretary. The important points are
as under

concetning STI and Indo-US Sub-Commission, especially,
the recent correspondence between US Ambassadot and

Secretary, DST. He asked me whether US side have

given response to the material given to them ajter out
discussions on STI UPR) matters during March, 1989.
1 told him that there was no response from them in

- terms of 'come back' on our draft and we have fest
it at that. He felt that cur stand: should be that they
should give a come back on out draft and also that any-
thing in future on IPR related matters can be addressed
in the country in totality only after the outcome of

I have kept Shti Ganesan pprised of the matters

GATT negotiation.
1 atso discussed with him about the Standing

Working Group on Intellectual Property Rights 1ssues

concerning International S&T Co-operation. He has kindly
agreed to be present when 1 convene the meeting. He
would give a brief to the members about the status of
the matter and also discuss some issues concerning patents
and also what could be incorporated in the S&T agree-
ments. 1 will soon call a meeting depending on his con-
venience.

We also briegty discussed about the National

science and not as technology, industty and commerce.
Hence critical analusis considering reat lige world does

not emerge ftom their talks. He felt that it may be

Better that DST organised a small group of Scientists/

technologies ranging from 25 to 50 drawn ftom various

government laboratoues and he had agreed to give a

good briefing to them. We should have this meeting
when Secretaty, DST %& also present since this & a part

sof educational exercise to our seientists and also te

get the feed back to them. The main theme would be

to ensure that these issues have to be apptoached not

Working Group on Patent Laws. Many of out scientists
leven the top ones) do not understand the full import
IPR Issues and took at «sues from the view point of

U-0 Wo DSTrss PS 9
emotionally but analytically We wit ty to artange one

such meeting also soon.

qt 12 39
(

9.12.1989

Secret a See

VereCo

*

fAcr- Qyy



DST UO No DST/PS/640/89.

SECRET

Department of Science and Technology

As MOSIS&T) is awate, a Standing Working Group (SWG)
for S&T Departments on IPR was constituted in DST, with his approval,
on 18th December, 1988 to consider all IPR issues relating to Inter-
national SET Cooperation [F/A]. When orders were sssued, there already
existed a Working Group, which included officials from DSIR, DST
etc, constituted by the Ministry of Commeree to consider all issues

relating to IPR [F/B].

Subsequently, since issues connected with GATT ete made
the IPR quite complex, the Govetnment constituted a Nodal Group
on IPR under Secretary {ID)'s Chatimanship for evaluation/guidance
on all bilateral discussions etc. The members of the Nodal Group are

Secretary (Commerce), Special Secretary (MAJ, PMO & Secretary (10),
MEA,

With the constitution of this Nodal Group, the Working
Group constituted by the Ministry of Commerce was disbanded
[F/c).

SWG of the S&T Deptt could not meet since various issues

concetning IPR and preparations for the second Indo-US meeting on

IPR weie going ons MOS(S&T) is aware of the complexities of the
matter. In the meanwhile, there was a Govemment instruction asking
all the Departments to be cautious in dealing with IPR matters since
the Nodal Group % considering the overall issues. Subsequently, it
ts thts Nodal Group which considered our approach for the second Indo-
US meeting; Secretary, DST was an invitee for the Nodal Group meeting.
In view of these developments and partly because of the fact that
out Indian team was very busy with the inter-ministerial coordination

for their second tound meeting in Washington with US counterparts,
no meeting of the SWG on S&T was arranged.

Scientific Departments have not brought up any proposat/
thsue for SWG's consideration. Morecever, since day-by-day the IPR
ts getting quite complex and complicated, and since the SQG consist

of non-official members, certain issues, for obvious reasons, could not
be discussed (not even formal briefing) in their presence. At the same

SECRET
2/
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time, te convene a meeting without these non-official members look

somewhat odd.

MOSIS&T) may also Uke to see the inputs sent by MEA
(based on inputs from Deptt of Industrial Development) on the question
of patents, the working procedures in India. Perhaps these inputs could
be sent to the members of SWG who come ftom the S&T Departments.
Out Setence Counsellor also could use the material to breif cur Scien-
tists, since most of the issues raised by US Scientists are because they
don't have factual information about our patent laws.

[F/D]

In the circumstance, 1 suggest that the Standing Working
Group (SWG) for S&T Deptts constituted with the MOS's approval
to arvuve at a consensus of the S&T Deptts on the IPR related issues
and with the terms of reference as in the relevant Office Order be

allowed to function without the non-official members atleast for some

time. 1 also suggest that Shu Y S Rajan, Adviser be the Chaitman

of the Group. MOS(S&T) may kindly apptove. 14 any clarification
4s called for, 1 am auattable.

rit

Veco diGn191 0
( Vasant Gowarike+ )

Secretar
7.6.19898

& "log

Bape Nf of .MOS

Ak
InN iEnct: As above S nlA

Al -
6

SECRET
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Government of India
Mantstry of Sedence and Technology

Department of Seience and Technology

December 18, 1988.

Offcce Memorandum

Standing Working Group on Intellectual Property
Sub

Rights Issues concerning International S&T
Cooperation.

At a meeting presided over by MOS (S&T), it wasdectded to set up a Standing Working Group for the S&T
Departments/ agencies (viz DAE, DOS, DSIR/CSIR, DET, bod,DUE & DST), to consider all Intellectual Property Rights(IPR] Aelating to International SET Cooperation. The AtanddigWorking Group wilh consist of:

Shri YS Rajan, Adviser, DST
Dr KV Swamdnathan, Adviser, DSIR
Dr V Siddhartha, OSD, DRDO
Dx HR Bhojwant, Joint Adviser, CSIR
Shrt Gautam Sont, Director, DOE
Dx Nityanand, ex-Dinector, CORI
Shat Vedaraman, ex-Controller General of Patents

. Nomdnee of Secretary ID
Nominee of Secretary Commerce
Nomdnee of Secretary Legal Affairs

ConvenorDA Trtvedt, Director DST

Z

an element of IPR nefated issues, the S&T departments/agencies
may henceforth present draft agreements/arrangements andAekated material to the- Standing Working Group for assessment

S nce anterznationa agreements/arrangement often involve

before these documents are processed for the conclusion cfagreements. x

dmplications and opportunities vis-a-vis Indian antenests oninternational S&T cooperation and Indian Laws /Aregufations
pertaining to IPR. They would make parsentations of their
anafysts to the concerned S&T Secretaries prsorn to dekibera-tions by the Committee of Secretaries.

3 The Standing Working Group would analy theAe

4 The Convenor of the Group
commdsston specific studies as necessary.

an

5 DST wat be the Secretariat for the Group.
6 This 455ues with the approval of MOS (SET).

1a
(Vasant Gowartker}

Secretary
To:

ALE Identi{ded <n Standing Working GaoupSecretaries of BAE, DOS, DSIR & DG CSIR, GBT, Dav, VC

Cabdet SeexetatyCC
uw



MEMBERS OF THE STANDING WORKING GROUP ON IPR CONCERNING INTERNATIONAL

S&T COOPERATION

Y.S. Rajan
Adviser
Department of Science & Technology

Dr. K.V. Swaminathan
Adviser
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ADVISER THAR WHA, AUT HET ATT, TE Freett-9 40098
(Tele:No,666073) GOVERNMENT OF INDIA

MINISTRY OF SCIENCE & TECHNOLOGY
Department of Science & Technology

Technology Bhavan, New Mehrauli Road. New Delhi-110016

CONPTDENTTIAI,

DO No..DST/41/88 Date.August--2,1989

Subject: Standing Working Group on Intellectual Property Rights
Issues concerning International S&T co-operation

Dear Prof. Rao /Dr.Ramachandran/Prof.Gaur/Dr.Srinivasan,

Kindly refer to Office Memorandum No. DST/STI/IPR.Grp./88
dated December 18, 1988 constituting a Standing Working Group
on the above subject issued by the Secretary, Department of Science
and Technology with the approval of Minister of State, S&T.

ae I am enclosing a note prepared by the Department of Industrial
Development, which gives position of IPR related issues which
will enable scientists and officials participating in discussions
on IPR issues with foreign delegations to be familiar with our
stand. The note covers patents, trademarks, copyright, protection
of integrated circuit and protection of trade secrets. This
has been written in simple language for general information and
education and, therefore, it does not use legalistic expressions.
For precise wording and interpretation of law, reference should
be made to the respective laws, namely, the Patents Act, 1970,
the Trade g Merchandise Marks Act,1958 and the Copyright Act,
1957. There is no separate law for the protection of integrated
circuits. India does not regard 'trade secrets' as an Intellectual
Property Right, but confidentiality and secrecy obligations can
be enforced in our country through contractual obligations and
civil law. For ready reckoning, one page summaries on the main
areas of controversy on IPR issues with the USA and the salient
features of our patent law is enclosed.

3. These papers are strictly for internal use and are meant
for internal information and understanding of our scientists
and concerned officials who have to participate or deal with
IPR related issues and, therefore, may be treated very carefully.

contd.
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4,
the note enclosed.

Please acknowledge receipt of this letter and copy of

With regards,

Yours ,Sincerely,

Rajan)
Prof. U.R.Raoa,
Secretary,
Departinent of Space,
Lok Nayak Bhavan,
Khan Market,
NEW DELHI -110003.

Dr. S.Ramachandran,
Secretary,
Department of Bio-Technology,
CGO Complex,
Lodi Road,
NEW DELHI,

Dr. M.R. Srinivasan, Secretary,
Department of Atomic Energy,
Room No. 145, South Block,
NEW DELHI.

Prof. V.K.Gaur,
secretary,
Department of Ocean Development,
CGO Complex,
Lodi Road,
NEW DELHI.

reer LU relepmone : 662260 (PABI6G67372 EP
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Y.S. RAJAN GOVERNMENT OF INDIA
ADVISER MINISTRY OF SCIENCE & TECHNOLOGY
(Tele:NO: 666073) Department of Science & Technology

Technology Bhavan, New Mehrauli Road. New Delhi-110016
CONFTDENTTAL

DO No DST/41/89 Wate July 28, 1989

Sub: Standing Working Group on Intellectual Property Rights Issues
concerning International S&T Co-operation.

Dear

Kindly refer to Office Memorandum No.DST/STI/IPR Grp/88dated December 18, 1988 constituting a Standing Working Groupon the above subject issued by the Secretary, Department of Science
and Technology with the approval of Minister of State, S&T. Ithas now been decided that I should chair the Working Group.
2. Upto now no specific proposal/issue has been brought forconsideration of the Group by the Scientific Departments. Situa-tion regarding IPR vis-a-vis USA was getting complex and it wasdealt with at higher levels of Government.

3.
Working Group to exchange views and also to brief about some important
issues which will enable scientists and officials participatingin discussions on IPR issues with foreign delegations to be familiar

Secretary, DST proposes to call the first meeting of the

matters. Meanwhile note which gives position of IPR related

ak

copyright, protection of integrated circuit and protection of
with our stand, is enclosed The note covers patents, trademarks

trade secrets.
general information and education and, therefore, it does not
use legalistic expressions. For precise wording and interpretationof law reference should be made to the respective laws, namely,the Patents Act, 1970, the Trade §& Merchandise Marks Act, 1958
and the Copyright Act, 1957. There is no separate law for the
protection of integrated. circuits. India does not regard 'tradesecrets' as an Intellectual Property Right, but confidentialityand secrecy obligations can be enforced in our country through
one page summaries on the main areas of controversy on IPR issues
with the USA and the salient features of our patent law is enclosed.

meant for internal information and understanding of our scientists
and concerned officials who have to participate or deal with IPR

This has been written in simple language for

contractual obligations and civil law. For ready reckoning,

4, These papers are strictly for internal use only and are

.. contd.
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related issues, and, therefore, may be treated very carefully.
5. this importance,

I would also appreciate it, in view ofif you keep Secretary of your Department informed
6. Please
of the note enclosed receipt of this letter and the copy

With regards,

Yours sincerely,
y

i

(Y.S Rajan).
O/C a
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Al. 1 Members of Standing Working GroupDr.Nityanand and Shri Vedaraman
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DeO.No. 12/18/88-PP&C

SMT, JAYASHREE WATAL Governne nt of India
DEPUTY SECRETARY Ministry of Industry
TELE: 301 3196

May 29, 1989.

Udyeg Bhavan, New Delhi ,(Deptt. of Industrial Develepment)
TIFAC

&q

Dear Deepak,

Ag discussed in the meeting held in
Shri A.V. Gamesan's room on 17.5.1989, f
am herewith sending the following material
ean Intellectual Property Rights which is te
be passed en to the US side in connection
with the discussions en the Science and
Techaology Initiative (STI) -

(1) Protection of Patents in India.

(2) The law and precedures relating
the Indion Patents Act, 1970.to nom-voluntary licences unier

(3) The Sixteemth Annusl Report on

Designs and Trade Marks.
the ontroller General of Patents,

Yours sincerely,

Shri Deepak Byojwani,
- Deputy Secretary,
Ministry of Entesnal Affaires,

4p abovee
(Jayashree Watal)

South Block,
New Delhi.

Copy te: Shri Y.S. Rajan, Adviser, DST & Rxecutive Directo
Department of Science & Technology, New Delhi.
with all enclesures as above for information.

Co
by +o Dm (Jaya hreé Waa

pon your 19. amavis,
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Patent Law and Biotechnology:An Introduction*

Disclosures about research or failure to deposit proper materials
can jeopardize any microbiologist's patent rights, particularlyoutside the United States

RONALD A. DaIGNAULT, KENNETH LogerecHer, J.
MyYCHAJLONKA, AND RICHARD SNEAD

The United States patent system provides for twoso-called statutory bars to obtaining a patent. A patentwill be denied if the invention was patented or de-scribed in a printed publication anywhere in the world,or if the invention was publicly used or on sale in theUnited States more than 1 year before a U.S. patent
application was filed.

Since the crucial date in the United States is thedate the invention was made, these statutory barscreate a grace period of 1 year for the inventor to file an
application for a patent. However, most of the con-tries of the world follow the first-to-file system, whichnullifies abroad any possible benefit of the grace pe-riod.

The above two limitations are very important toscientists. They must be very careful when they dis-close their invention to others, offer it for sale or,especially, publish descriptions of it. Scientists arekeen on publishing their results. In the United States,

Ronald A. Daignault is pharmaceutical patent coun-sel at the Corporate Legal Department, Warner Lam-
bert Co., Ann Arbor, Mich. Kenneth Loertscher is
senior attorney I at the the Legal Department, DowChemical Co-Europe Division, Horgen, Switzerland.Paul J. Koivuneiemi is patent attorney at the CorporatePatents and Trademarks Department, Upjohn Co.,
Kalamazoo, Mich. Myron Mychajlonka is assistant
professor ofmicrobiology at the Department ofNatural
Sciences, University ofMichigan, Dearborn. RichardSnead tspatent analyst at the Intellectual Property Law
Department, Cetus Corp., Emeryville, Calif.

*This article grew out of a roundtable discussion at a regular
meeting of the Michigan Branch of ASM in May 1987.
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if such a publication is made prior to filing a patentapplication, the clock begins to run and a patent mustbe filed within 1 year. A foreign patent application will
be rejected if a description has already been published.A case in point is Massachusetts Institute of Tech-nology v. AR Fortia, 227 USPQ 428 (1935). This caseinvolved two patentsissued to the Massachusetts In-stitute of Technology (MIT), claiming "limited-chargecell microcarriers." The patents covered methods to
optimize mammalian cell growth on vaicrocarrier
beads with a defined charge capacity range. It came to
light that Pharmacia was importing Cytodex micro-carrier beads having charge capacities within the
range claimed in the MIT patents. MIT filed a com-
plaint with the International Trade Commission (ITC)
against Pharmacia. The complaint charged patentinfringement and unauthorized manufacture abroad.

The ITC found the MIT patents invalid because
they were obvious in view of what was known at the
time the applications were filed. In determining obvi-
ousness, the ITC noted that the use ofDEAE-SephadexA-50 beads (a Pharmacia product) as cell culture
microcarriers was established long before the MIT
patents were filed. Also, at the time the invention was
made, it was common knowledge in the field of cell
biology that high concentrations of A-50 beads re-sulted in a "toxicity phenomenon" on cell growth, andthat this could be overcome by treatment with serum
or a polyanion, such as nitrocellulose, which lowers the
charge capacity of the beads.

This knowledge was found to be "common" because,over 1 year before the patent application was filed, thewould-be inventor gave a talk in Birmingham, Ala.,
describing research related to the patent applicationand made available copies of a research paper pertain-

ASM News
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GOVERNMENT OF INDIA
MINISTRY OF SCIENCE & TECHNOLOGY
Department of Science & Technology

Technology Bhavan, New Mehrauli Road, New Dethi-110016

CONFIDENTIAL
DO No DST/19/89/Adv(R) Date.15..2..90

(Tele:No:666073)

Subject: Standing Working Group on Intellectual
Property Rights Issues concerning Inter-
national S&T Co-operation.

All Members of Standing Working Group
on IPR

To:

Dear Sir,

Kindly find enclosed a copy of an article
"Patent Law and Biotechnology: An Introduction',which
discusses some of the issues, for your information
and use,

nt

With regards,

Yours sincerely,
a

Y.S.Rajafi) e

w yb

Telegram : SCIENCTECH © Telephone : 662260 (PABX)/667373 (EPABX) 0 Telex 66096 & 61805 DST IN
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ang to the presentation. The inventor's paper expressly
» Stated that reducing the total charge capacity of theA-50 beads would have the same effect as pretreat-ment.

Subsequently, MIT appealed the case to the U.S.
Court of Appeals for the Federal Circuit (CAFC). This
is a special appellate court that hears all appeals of
patent cases from U.S. district courts as well as the
U.S. Patent and Trademark Office-an expansion of
the old Court of Customs and Patents Appeals. MIT
argued that distribution of the paper in Birmingham
by the inventor could not be used to show obviousness
because it was not a "printed publication" as defined in
the patent statute. The CAFC disagreed and affirmed
the ITC conclusion because between 50 and 500 indi-
viduals interested and familiar with the subject mat-
ter were told of the paper and its contents. In addition,the paper was disseminated without restriction to at
least six persons.

It is clear from this case that scientists can readily
jeopardize their own patent rights. Even if the paperhad not been accepted by others attending the meet-
ing, the court would still have invalidated the patent.The mere act ofmaking the document available to the
public makes it a printed publication under the law.
The court decided in Jn re Bayer, 196 USPQ 640 (CCPA
1978), that, if individuals trained in the field to which
the document pertains could have a copy "merely by
asking," the document is deemed to be publicly avail-
able and thus disclosed.

Patenting The Standard Is Novelty
Although the patent system in the United States

dates back to the drafting of the Constitution, the patent
system throughout the world is even older and goes back
to the days of the city-states in Italy, e.g., Venice. In
England, patents were granted to merchants and man-
ufacturers of various products. The criterion of novelty
dates to the Statute of Monopolies, enacted in 1525,
which allowed for issue of such grants only when the
subject matter was novel. Its purpose was to prevent
abuses, such as the granting of patents by the king or
queen to favorites. Novelty thus became the first re
quirement for a patent, and this standard is still appli-
cable today. The other two criteria for patentability are
utility (the patentable subject matter must be useful)
and unobviousness (the invention must not have oc-
curred to other practitioners of the art).

Novelty simply means something that was not
known prior to the time the invention was made. U.S.
statutes more precisely define "new" in the negative as
not novel if, st the time the invention was made, it was:
@ known or used by someone else in the United States
© described in a printed publication anywhere in the
world

© described in another party's patent application which
was filed before the invention was made and later
issued as a patent.

U.S. and Foreign Patents
AUS. patent is not the only protective mechanism

for inventions. Foreign patents are also extremely
important (see p. 616). This is particularly true for the
pharmaceutical industry, the industry primarily con-
cerned with microbiological and biotechnological in-
ventions. Approximately 50% of sales of any U.S.
company's drug are in foreign markets, primarily
Europe and Japan. A major consideration in decidingto develop a new chemical entity into a product in-
volves reviewing the foreign patent position for that
product. Ifthe foreign patent position is poor, a productis less likely tc be developed. Therefore, foreign pat-ents are an extremely valuable property right. Unfor-
tunately, these very valuable property rights are lost
every day-often because of ignorance.

All foreign patent systems are essentially the same
as the U.S. patent system in terms of patentability
requirements and substantive rights granted under
the patent. All foreign patents essentially confer upon
the patentee the right to exclude others from making,
using, or selling the patented invention in the country
granting the patent, but only for a limited time. In the
United States, this term is 17 years from the date of
issuance; for most foreign countries, the term is 20
years from the date of filing of the patent application.

There are, however, important basic differences
between the U.S. patent system and those of most
foreign countries. Generally speaking, the patent sys-

VOL. 54, NO. 11, 1988

tems of the world can be divided into two groups. The
"first-to-invent" countries include the United States,
Cunada, and the Philippines. In these countries, the
actual first inventor has the right to a patent regard-
less of who filed a patent application claiming the
invention first. Priority is determined in a quasi-
judicial proceeding called an interference.

In the rest of the world, including Japan and
Europe, the first to file a patent application for an
invention gets the patent, no matter who invented it
first. No surprisingly, these countries are referred to as
"first-to-file" countries.

There are some other important differences be-
tween the patent systems ofmost foreign countries and
the United States. An applicant for a 1J.S. patent must
disclose what he or she regards as the "best mode" for
making and using the invention. Concealment of the
best mode is grounds for invalidating a patent. Most
foreign countries do not require disclosure of the best
mode.

An applicant for a patent in the United States is
under a duty of candor which requires disclosure, to
the U.S. Patent and Trademark Office, of all informa-
tion-for example, prior publications that may have
a bearing on the case. Such full and frank disclosure is
not required in most foreign countries.

U.S. patent applications must be filed by the actual
inventor, i.e., the person who actually did the work. In
most foreign countries, the application may be filed in
the name of the actual party of interest, for example, a
company or a university using the invention.

613
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P. ication and Foreign Patents

US. inventors are losing their foreign patent rightsevery day. This is particularly true of people in uni-
versity settings. The primary reason appears to be
unfamiliarity with the detrimental effect of early dis-
closure, primarily through early publications, on for-

Under EPC regulations, virtually
any disclosure, even informal

discussions, may bar
patentability.

There are two basic rules to remember with regardto publications and patents. First, with regard to U.S.
patents, the invention must be made before anyoneelse publishes it, and the application must be filed
within 1 year of anyone's, including the inventor's,
publication of the invention. Second, with regard to
foreign patents, the patent application must be filed
before anyone, including the inventor, discloses the
invention anywhere and in any way. For example, in
Europe, under the European Patent Convention
(EPC), publication of a document after the filing date
may preclude a patent if, for example, the document
summarizes a talk disclosing the invention that was
given publicly prior to the application date. UnderEPC regulations, virtualiy any public disclosure, in-
cluding even informal discussions, may bar patentabil-
ity. This can be a real problem for most scientists, who
are under pressure to publish early.

How is it possible to reconcile the necessity to
publish with the requirements of the patent laws?
Clearly, scientists must balance the desire to share
new ideas and research results with the possible re-
munerative benefit provided by patent protection.Ideas can be extremely valuable, and although some
scientists have contributed potentially patentablework to the public domain (e.g., the method of sequenc-
ing invented by Maxam and Gilbert and the .nethod of
producing monoclonal antibodies invented by Kohler
and Milstein), others have protected the prospects of
financial reward by obtaining patents (e.g., "Process
for Producing Biologically Functional Molecular Chi-
meras," Cohen and Boyer, U.S. Patent 4,237,224, and
"Recombinant Cloning Vehicle, Microbial Polypeptide
Expression," Itakura and Riggs, U.S. Patent
4,704.362). As the value of patent protection in the
biological sciences becomes increasingly apparent, sci-entists and their institutions will be faced with more
frequent decisions concerning public disclosure of sci-
entific discoveries.

Unfortunately, there is no universally acceptable
solution to these challenges. In 1765 Abbe Lazzaro
Spallanzani found, in a series of experiments con-
cerned with the question of spontaneous generation,

614

that beef broth which had been boiled for 1 hour in a
sealed flask did not spoil. Yet, despite 4 decades of
"prior art," Francois Nicolas Appert was issued a
patent in 1810 for processing meats in glass bottles
that had been kept in boiling water for various inter-
vals. Today, even stamping a research paper "confi-
dential" might not protect the inventor's rights. Al-
though a confidential exchange of information is not a
printed publication, such exchanges must be accompa-nied by a signed agreement from each party with
access to the information. Such an agreement shouldstate that all information obtained from the inventor
will be maintained in strictest confidence and not used
in any way (i.e., as a means of furthering one's
research). Agreements of this type would be too re-
strictive and impractical to allow exchange of informa-
tion at large scientific meetings.

Even if an inventor merely shows slides, this pre-
sentation can be considered printed information that
can remove patent protection. However, the law is less
clear in these cases. In Regents of the University of
California v. Howmedica, 210 USPQ 727 (1981), a case
involving a patent on an artificial knee joint, the court
found that projection of slides to a group of 30 individ-
uals was limited in duration and thus did not enable a
skilled person to make or use the invention. Conse-
quently, the slide presentation was not considered a
"printed publication," and the patent was upheld. One
might infer that the complexity of the invention, the
contents of the slides, the duration that the slides are
projected, and whether the audience is permitted to
photograph the slides will all contribute to determin-
ing whether the slides qualify as a printed publication.
Conceivably, however, in the MIT cell growth case, the
information on the slides might have been considered
enough to render the patent obvious and invalid.

The only way to avoid these patent problems is to
defer for a short period any "restricted disclosure" of an
invention. Any restricted disclosure includes informal
conversations, departmental seminars, lectures. press
releases in short, any nonconfidential exchange.
What is "a short period of time'? Patent lawyers
recommend waiting 18 months after the original ap-
plication covering the subject matter is filed. At that
time, a foreign patent application is likely to be pub-
lished anyway.

As a practical] matter, a patent application should
be filed before a talk is presented at a meeting or a
paper is published. It would be better to file an appli-
cation before an article or abstract is submitted. but if
the manuscript has already been submitted or pre-
sented, an application should be filed before the manu-
script is published.

eign patent rights

Patent Treaties
Because of the significance of foreign patents, the

most restrictive requirements of the patent systems of
any important countries can govern behavior. Thus, as
& practical matter, the inventor is working in a first-
to-file, "absolute novelty" world. Although the United

ASM News
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~Depositing Biological Material

deposit of biological material is required? One of the
finally, the inventormust considerwhether it is necessary
to deposit additional biological materials to meet thesections cf the U.S. patent laws not mentioned earlier, best-mode requirement.which has an important bearing on the validity of a Where a description alone is not sufficient to complypatent, is 35 U.S.C. 112. The section states with the three provisions of U.S.C. 112, a sample of theTo obtain a patent: biological material may be necessary to allow those.1. The patent application must adequately describe the skilled in the art to make and use the invention. Theclaimed invention.

¥ 2. The patent application must have sufficient teach-
requirements of 35 U.S.C. 112 are satisfied if the appro-

F
priate biological material is known and readily available~ ings to enable one skilled in the art to practic the to the public or # deposit is made in accordance with the

5
claimed invention without undue experimentation. procedures and conditions set out by the depository itself3. Thepatent application must disclose the best mode of and/or by the applicable international convention.
making and using the claimed invention known to the For example, for worldwide patent coverage, it is bestpatent applicant at the time of filing the patent appli- to use a depository recognized by the Budapest Treaty.cation. These include:In applying this "enabling" section of the statute to @The American Type Culture Collection in Rockville,inventions concerning biological materials, several irn- Md., which is a depository for algae, pathogenic andportant considerations need be addressed. If the claimed nonpathogenic bacteria, protozoa, fungi, bacterio-invention relies on the availability of a biological mate- phages, plasmids, oncogenes, cell lines, hybridomas,ria] (such as a microorganism, cell line, plasmid, etc.) to animal and plant viruses, plant tissue cultures, andpractice the claimed invention, the inventor must con- seeds

sider whether the biological material must be depositea to
meet the enabling requirement.

@ The Agriculture Research Culture Collection (NRRL) in
If a deposit is necessary, the inventor must determine

Peoria, Ill., which handles fungi and bacteria that ean
be freeze-dried (no human or plant pathogens, however)what to deposit and where to make the deposit. It is @ In V tro International, Inc., in Linthicum, Md., whichprudent to make the deposit before the patent application deposits algae, pathogenic and nonpathogenic bacteria,is filed and include the name and address of the depository protozoa, fungi, phages, plasmids, cell lines, hybrid-and the deposit number in the patent application. And omas, and animal! and plant viruses.

What consideration toust be made as to whether a

States is considering a first-to-file system, but would
like other countries to allow a 1-year grace period for
filing patent applications, such a system is not cur-
rently in place.

There are, however, certain treaties that make it
easier to obtain foreign patents. The first is the Paris
Convention of 1883 for the Protection of Industrial
Property. Under the Paris Convention, an inventor
has a 1-year grace period (the convention year) to file
foreign patent applications after filing his originalU.S. application. Therefore, before a talk or publica-
tion, it is necessary only to file a U.S. patent applica-
tion to protect the right to file in the absolute novelty
countries. The first application is sometimes called the
"priority application."

The Patent Cooperation Treaty (PCT) allows in-
ventors to file one international application designat-
ing the countries where they would eventually like to
obtain a national patent. For example, the application
can be written in English, and the decision to file in
other designated countries can be deferred for up to 30
months. To take full advantage of these two treaties,
the best strategy is to file a U.S. application and then,
within the priority year, file & PCT application. By
taking this step, it is necessary to file only two patent
applications, both in English, to retain and protect all
foreign patent rights with relatively little effort or
exposure.

The EPC allows inventors to file a single applica-
tion but designates up to 12 European countries. A
European patent is granted and is effective in the

VOL. 54, NO. 11, 1988

designated countries. Unlike the EPC, the PCT does
not grant an international patent. Under the PCT, the
application simply proceeds to substantive examina-
tion in the national patent countries there is no PCT
patent as such.

A fourth treaty is the Budapest Treaty on the
Deposit of Microorganisms for the Purposes of Patent
Procedure (Budapest Treaty). Unlike the United
States, other countries require that a microorganism
be deposited before the priority application is filed.
Therefore, as a practical matter, a U.S. applicant must
do so as well. The Budapest Treaty requires signatory
countries to recognize a deposit in any International
Depository authority that has been approved by the
World Intellectual Property Organization (WIPO).
There are currently 19 signatory countries, including
the United States, Japan, and the EPC. There are
several advantages to making such deposits, and even
countries that are not signatories to the Budapest
Treaty still generally accept a deposit under the
Treaty. Some countries only accept deposits outside
the country if done under the Budapest Treaty. Via-
bility tests are performed so that the inventor knows if
there is a deposit or not. The inventor needs to make
only a single deposit. 0
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Patents

Introduction
In one form or another, the patent system has been

in vogue in India from as far back as 1856. Till the
1970s, the legislation in force was the Indian Patents
and Designs Act, 1911. But as this law was enacted in
the colonial period, its focus was on the protection of
the monopoly rights of the patent owner and thereby
reserve the Indian market for the metropolitan powers.
Soon after Independence, the question of revising the
patent law to suit the developmental and technological.
needs of the country was examined, first by the Patents
Enquiry Committee (1948-50) under Shri Bakshi Tek
Chand, a retired judge of the Lahore High Court and.

subsequently by the Ayyengar Committee appointed in
April, 1957 under the Chairmanship of- Justice N.

Rajagopala Iyengar. A comprehensive Patents Bill was

introduced in 1965 and after detailed consideration by
a joint committee and extensive debate in the
Parliament, the Patents Act, 1970 was adopted in 1970.
This Act came into force on 20th April, 1972 and it is
the current legislation on the subject. The law has

not been amended in any manner since its coming into
force.



Philosophy behind Indian Patents Act. 1970

The philosophy behind the Indian Patents Act, 1970

is set out in Section 83 of the Act, namely that -

(a) patents are granted to encourage inventions

and to ensure that the inventions are worked

in India on a commercial scale and to the

fullest extent that,is reasonably practicable
without undue delay; and

patents are granted not merely to enable

patentees to enjoy a monopoly for the
(b)

importation of the patented article into the

country.

The Indian Patents Act stikes a reasonable balance.

between. adequate and effective protection of patents on

the one hand, and the developmental, technological and

public interest needs of the country on the other.

The evolution of the patent system in the world,

both in industrialised and developing countries, would

clearly show that there is a correlation between the

stage of economic and technological development of a

country, and" the nature and extent of the patent

protection granted by it. Even the industrialised
countries of world today had tuned their patent

fi

system to meet, the specific needs of their industrial

2



* and technological development. Either they did not

example, Switzerland andhave a patent law (for
Netherlands did not have a patent law for nearly 40

years in the late 19th and early 20th century) or

patent protection was excluded in certain sectors (eg. ;

pharmaceuticals) or only process patents were granted

The Indian Patents Act takes intoin those sectors.

account the specific needs and conditions of our

country; while affording protection for patents, it

seeks to ensure that such protection does not affect

either the public interest needs in critical sectors or

hamper the building up of domestic technological

capacities.

Definition ef patentable inyention

The typical definition of a patentable invention

is that -

(a) the invention is new

(b) it involves an inventive step; and

it is capable of industrial application.(c)

The definition in the Indian Patents Act is not

significantly different from the conventional t

definition Under our law, invention means any new

and useful" product or process of manufacture and

includes new and useful improvement thereof.

3



Exglusion from patartability

The patent laws of the world exclude certain

inventions from patentability, although they may

constitute inventions in terms of the definition of an

invention. Such exclusion may cover both "general

categories" as well as "specific products and sectors".

The general categories excluded from patentability

under the Indian law are the following:

(i) invention which is frivolous or which claims

anything obviously contrary to well

established natural laws;

inventions whose use would be contrary to law y.

or morality or injurious to public health;(41)

discoveries, scientific theories and
(441)

mathematical methods;

methods for treatment of the human or anima1

body by surgery or therapy or diagnostic(iv)

methods practised on the human or animal

body ;

methods of agriculture or horticulture;
(v)

methods of testing.(vi)

No patent shall be granted under our law in

respect of an invention relating to atomic energy.

The' patent laws of many - developing countries

4



exclude food and pharmaceutical sectors from

patentability, and neither product nor process patent
can be given in these sectors (eg. Brazil, Thailand),
Under our law, no product patent can be given in food,
pharmaceutical and chemical sectors, but process patent
can be given in them. In other words, only product
patent is excluded, and not process patent in these
three sectors.

The definition of "medicine or drug" (i.e. the
pharmaceutical sector), in our law, includes agro-
-Chemigals like insecticides, germicides, fungicides,
weedicides and the like, as well as chemical substances
which are ordinarily used as intermediates in the

>

preparation or manufacture of any medicines. The
definition of medicine or drug also includes all.
substances intended to be used for or in the
maintenance of public health or the prevention or
control of any epidemic disease among human beings or

animals. Thus, yaceineg will not be entitled to any
product patent under our law, although the method of
process of manufacturing a new and useful vaccine will
be eligible for a process patent.

In the chemical sector also, our law permits only
r

process patents and not product patents. The chemical
sector includes, apart from chemical substances

normally understood, items such as "alloys, optical
glass, semi-conductors and inter-metallic compounds".

4
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The definition of "food" under our law means any
article of nourishment and includes any substance
intended for the use of babies, invalids or
convalescents as an article of food or drink.

Although our law does not explicitly excludes it,
all living things are not considered to be patentable

i

é

under the law. Thus, plant or animal varieties or
2essentially biological process for the production of

plants or animals will not be patentable under our law.
So also, micro-organisms and substances obtained by
micro-biological processes (eg. natural microbes or
genetically engineered microbes) are not eligible for
patent under our law.

Computer. programs are not patentable under our law
as well. as the laws of almost all countries of the
world including industrialised countries. However, .

protection of computer program is afforded under the
copyright law in many industrialised countries as well
as under our Copyright Act.

With regard to patentability of inventions, the
main criticism against our law - as well as the laws of
other developing countries having the same case - is
that we are allowing only "process" patents and not
product" patents in food, pharmaceutical and chemical
sectors. The industrialised countries are "insisting
that we should allow product patents in all sectors.
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It may, however, be. stated that the application of

the patent system to newly emerging technologies, such

as bio-technology, information and communication

technology and the like, is not free from legal doubt

and uncertainty even in industrialised countries. For

example, the patent law in industrialised countries in
the bio-technology area is still in a flux; as of now,

the general view is that the inventions may at best be

entitled to "process" patents only, and even then only

if. claims undér the invention are made narrowly and

not broadly.

Product ya. Precess patents

As stated above, our law allows only "process" 7

patents in three sectors, namely food, pharmaceutical
and chemicals sectors. In all other sectors, product

patents are permissible under our law.

The basic rationale for granting only process

patents is that the same product can be manufactured by

new and different processes. Research and development

activity will be blocked or hindered if the discovery
of newer and more efficient and economical processes is
prevented by the operation of the product patent

system. "tt 4s relevant to note that till the mid-19608

and 1970s, the patent laws of a number of

industrialised gountries allowed only process patents

7



in the chemical and pharmaceutical sectors. The

present technological strength of some of those
countries in these sectors is at least in part
attributed to their following the process patent system
for several decades.

++

In the case of the food and pharmaceutical
sectors, there are additional reasons of public
interest for the grant of only process patents. These
are that essential articles such as medicine or food
must be available.at reasonable prices to the public,
and the monopoly rights granted through the patent
system do not either lead to artificial price being
maintained in these sectors or to competition from
coming into the market. The policy options available.
to take care of the developmental, technological and

public interest needs were either to exclude these
critical sectors from patentability or to provide for

++
in the Federal Republic of Germany upto 1967, in theNordic countries upto 1968 and in Switzerland upto

For example, chemical products were not patentable

1978. Spain is not expected to grant such protection .before 1992. Japan did not give this protection before1976. Pharmaceutical substances were not patentable inFRG and France upto 1967, in Italy upto 1977. InSpain, they will not be patentable before 1992. It wasonly in 1988 that law was amended in Canada to provideproduct patent protection for food and pharmaceuticalproducts. Even now, Finland and Norway provide .processpatents only in the pharmaceutical sector, althoughthey might be thinking in terms of switching over toproduct patents in the mid-1990s. Austria and Greeceexercise their right to reservation to refrain for atime from granting patents for chemical and food
Convention.
products on their accession to European Patent

8



only process patents in these sectors. We have chosen
the option of Giving process patents. The
industrialised countries are strongly pressing for our
giving product patent in every sector, including the
food, pharmaceutical and chemical sectors, But our
industry, particularly the pharmaceutical and the agro-
chemicals industry, are of the view that only process
patents must be given in these sectors, and if product
patents are allowed, that would seriously affect
domestic research and development.

Duration of Patents

The normal duration of patent under our law is 14

years from the date of the patent. (It was 16 years in
the Patents Act of 1911). However, in the food and

pharmaceutical sectors, where as Stated above only
process patents are given, the duration is 5 years from
the date of sealing of the patent or 7 years from the
date of the patent, whichever perjod is shorter. This
shorter duration applies only to food and

pharmaceutical sectors, but in the chemical sector, the
process patents will be valid for 14 years.

"The main reason for shorter duration in the food
and pharmaceutical sectors is public interest. The
Government had to choose between excluding food and
pharmaceuticals, completely from patentability (l.e,
zero protection) and the normal period of protection of

9



14 years. As a compromise, the duration of patents in
these two sectors was fixed at half of the normal
duration.

The industrialised countries want us to have a

uniform duration of 20 years for all the sectors, which
is generally the prevailing standard in industrialised
countries now. However, it would appear that they
would be aggreeable to developing countries having a

patent duration of 15 years, provided it is uniformly
applicable to all sectors, and provided further product
patents are given in all sectors.

Compulsory licensing

Our law provides for grant of a compulsory licence
by the Controller General of Patents on application
made by any person interested in the working of the

re

patent. Such a compulsory licence can be given only
after the Controller General has heard both the parties
and is satisfied that "the reasonable requirements of
the public with respect to the patented invention have
not been satisfied or that the patented invention is
not available to the public at a reasonable price".
For this purpose, the expression "reasonable
requirements of the public" shall broadly inelude the
following:
(4) the patented invention is not being worked in

the country on a commercial scale or is not
being so worked to the fullest extent that is

r
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reasonably practicable.
(44) the demand for the patented product is not

being met to an adequate extent or on
reasonable terms from manufacture in India;:

(444) the demand for the patented product is not
being met to substantial extent by
importation from abroad;

(iv) by reason of the refusal of the patent owner
a to grant a licence or licences on reasonable

terms -

i

product manufactured in the country is not
being supplied or developed;

(a) the market for the export of any patented

(b) the establishment or development of
indugtrial or commercial activities in the
country is unfairly prejudiced.

(c) the working or efficient working in the
country of any other patented invention is
being prevented or hindered.

owner of the patent for the grant of licence
under the patent, the manufacture, use or
disposal of materials not protected by the
patent or the establishment or development of

country is prejudiced. ;

(v) by reason of the conditions imposed by the

industrial or commercial activities in the

The provision of grant of compulsory licence is
not unique to our law. It exists in the laws of 'the

industrialised countries of the world also and it is
basically intended to prevent the possible abuse of the

monopoly right ef by the patent owner. The grounds in

y our law for grant of a compulsory licence are very

similar to those existing in the U.K. Patents Act,
1977. The laws of other industrialised countries also

provide for the grant of compulsory licence in "public

interest".
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The grievance of the US in this regard is not that
there should be no provision for grant of.

compulsory licence in the law, but the grounds on which
compulsory licence can be given should be narrowed, and

it. is only in exceptional circumstances that the grant
of compulsory licence should come into play.

It may be added that since our law came into force
on 20th April, 1972, only one compulsory licence has
been granted in October, 1978, As on 31st March, 1989,
only 15 applications, which were pending from the
previous years, continue to remain pending. No

application for compulsory licence was received by the
Controller General of Patents during the last few

years.

The main reasons for such low utilisation of the
provision of compulsory licence is that, firstly, the.

patent owner "can involve the applicant in lengthy
litigation and procedurés. Secondly, the law requires
that the applicant himself has to establish his ability
to work the invention to the public advantage and his
capacity to undertake the risk in providing capital and

working the invention. Thirdly, the application for
compulsory licence can be met only after the expiration
of three years from the date of sealing of the patent,
which means about 5 years after the date of application
for a patent. Considering that the total duration of a

a
12
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patent under our law is 14 years, and it is only 5/7
years in food and pharmaceutical sectors, any person
interested in working the patent may prefer the patent
term to expire rather than go in for lengthy
litigation Finally, the commercial working of a

patent usually requires the underlying secret know-how,
and without the cooperation of the patent owner, this
may not be easily available.

Licence of right
a

Our law provides for the grant of automatic
"licence of right" n three sectors, namely food,
pharmaceutical and chemical sectors. Every patent
granted in these three sectors shall be deemed to be
endorsed with the words "licence of right" from the
date of expiration of three years from the date of
sealing of the patent. This means that after three
years from the date of sealing of the Patent, any
person interested in working a patent in these three
sectors is free to do so without the concurrence of the
patent owner or without the intervention of the
Controller General of Patents. He has to only pay a

royalty to the patent owner for the use of the patent.
It is only if the two parties cannot mutually agree
upon the amount of royalty that the Controller General
would need to intervene and settle the royalty rate.
The law 'prescribes that the Controller General shall
fix the royalty at a rate not exceeding 4% of the net

N

é
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ex-factory selling price.

The grant of licence of right in the three
critical sectors of food, pharmaceutical and chemicals
is designed to avoid litigation and the intervention by
the Controller General of Patents. This provision is
unique to our law. The US is strongly opposed to the
provision for grant of compulsory licence of right in
any sector.

As in the case of compulsory licence, this
provision also has hardly been used in Practice in
the country. Since coming into force of the Patents
Act, 1970, the total number of patents worked in the
country by utilisation of the "licence of right" by
anybody other than the patent owner has perhaps not
exceeded 25. No patent has been so worked in the last
4 or 5 years. The main reason is that in any case the
patent term itself in food and Pharmaceutical sectors
expires in 5/7 years. Furthermore, the law even
otherwise provides for only process patents in these
three sectors, and any person using a process other
than the patented process is free to manufacture the
product.

Reversal ef burden ef proof

It is basic to our legal System that the plaintiff
has to establish his case prima facie before the burden

é
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of proof can be shifted to the defendant. Therefore,
where the patent owner feels that his Process patent
-has been infringed upon, he must establish Prima facie
that infringement. The US wants the burden of proof to.
be reversed in the case of process patents where the
Process is for manufacture of a particular product,
The argument is that it is difficult for the plaintiff
to know the process established by the defendant,
although he may be manufacturing the same product and
infringing upon the plaintiff's patented process. The
laws of several industrialised countries place the onus
of proof on the defendant to show that he is employing
a process. different from the Plaintiff's patented

. Process in the manufacture of the same product. We
oppose to the reversal of burden of proof because At
can lead to frivolous complaints

_
and excessive

litigation with the sole objective of discovering the
trade secrets and process of the patentees. In effect,
it would mean the Srant of product patent in sectors

; where the law otherwise has the objective of providing
only process patents.

4

To sum up, there are four main areas of
controversy between US and ourselves with regard to our
patent law:

(1) Product versus Process patentg
This is the most important area of divergence. Our
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law allows only process patents in food,
pharmaceutical and chemical sectors whereas the US
wants product patents to be given in every sector.
The pharmaceutical and, to some extent, the
chemical (especially the agro-chemicals)
industries in US are lobbying for product patents
to be given by developing countries in these
sectors,

(ii) Duration of the patent
Our law provides for only a patent term of 7

years (from the date of filing of an application).
in the food and pharmaceutical sectors whereas in
all other sectors (including the chemicals
sector), our law allows a patent term of 14 years.
The US. would like a uniform patent term of at
least 14/15 years in all sectors, even if the
duration is not extended to 20 years as in

. industrialised countries now.

(iii) Ligenee of right

Our law provides for automatic "licence of
right" in the food, pharmaceutical and chemical
sectors. The US would like this to be scrapped.
On the related question of compulsory licence, the
US wants the provisions to be interpreted narrowly
and compulsory licences being given in only
extreme cases of public interest.

(iv) Reversal of burden of proof

Our law requires the plaintiff to establish
-case of alleged infringement by the defendant.

The US wants that in the case of process patents
that lead to the manufacture of a product, the
burden of proof should be reversed and the
defendant should be required to establish that he
is employing a process different from that of the
Plaintiff.

Our law does not also provide for patentability.
for living things, including micro-organisms. Product

er even process patents may not be available under our

law in areas such as bio-technology and genetic
N
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engineering. Even in industrialised countries, the
applicability of the patent system in these areas as
Well as in other areas of newly emerging technologies
is in a flux. Although the US wants that product
patent should be given in each and every sector,
including for living organisms, the question of grant
of patents in newly emerging technologies is a matter
of controversy and debate.

Trade Marks

So far as trademarks are concerned, the major
controversial issue is not with regard to the adequacy
of protection given for trademarks under our trademark
law, but with regard to the use of foreign trademarks
in the domestic market. Protection for trademarks s
'available in India both under the statutory law (The
Trade and Merchandise Marks Act, 1957) and the common

law. The law deals only with trademarks and it does
not have any definition of foreign trademark nor does
it have any provisions relating to the trademarks owned

by foreigners. In other words, the. principles of
national and non-discriminatory treatment as between
trademarks owned by Indians and trademarks owned by
foreigners are embedded in our law. Our judicial and

administrative system also are more than adequate to
deal with the question of protection of trademarks.
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However, as a matter of public policy, we lay down

a standard oondition in our approval for foreign
collaborations that "foreign trademarks shall not
ordinarily be allowed to be used on domestic sales
although they can be used on export sales",
Furthermore, in pursuance of the guidelines issued
under Section 29 of our Foreign Exchange Regulation
Act, we do not permit the payment of any royalty for
the use of foreign trademarks in the domestic market.

The US wants that the restriction on the use of
foreign trademarks in the domestic market by
administrative policy should be removed. It also wants
the protection of "internationally well-known

trademarks", regardless of whether such trademarks are
registered or used in India.

Copyright

There is no difference of opinion with regard to
the adequacy of our Copyright Act. As a matter of
fact, our Copyright Act provides for protection even

beyond the requirements of the Berne Convention of
which we are a member. Our copyright law provides for
protection to creator's life + 50 years, Furthermore,
computer software programs is also protected under our
law. Offences under the copyright law have also been
made cognizable offences by us.

N
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The grievance of the US in the area of copyright
is not with respect to the adequacy of protection under

our law, but the inadequacy of its enforcement,

especially in the area of video piracy.

Integrated Circuits

While the US, Japan, FRG, U.K. and other

industrialised countries have specific national
legislation fér the protection of the lay-out design of

integrated circuits, we do not have a national
legislation on the subject s0 . far. Even in
industrialised countries, the special legislation for
the protection of integrated circuits came into being
after 1983 only. Developing countries have yet to

consider the question of enactment of a special
law for this purpose. However, we have been taking
part in the international negotiations held under the
auspices of WIPO to conclude a Treaty on this subject.
Finally, a Treaty on intellectual property in respect.
of integrated circuits has very recently been concluded

in the Diplomatic Conference held in Washington, D.C,
from May 8-26, 1989. The Treaty has been adopted with
49 States voting in favour with 2 (USA and Japan)

against and 5 abstentions. All the developing
countries, including us, voted in favour of this
Treaty. WIPO is expected to organise a special meeting
on the subject for the developing countries to frame a

4
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Model Law which would provide a useful reference for

national legislation on the subject. Perhaps in the

1990s; we may need to consider the enactment of a

legislation on the subject taking into account our

interests.

Trade Secrets

The US wants trade secrets to be protected as

intellectual property rights. We are opposed to trade

secrets being considered as intellectual property

rights. Our view is that while secrecy and

confidentiality in business relationships should be

strictly observed and enforced, it should be done

through contractual obligations and the provisions of

appropriate civil law and not through intellectual

property law.

@@ END @@
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MAIN AREAS OF CQNTRQYERSY

PATENTS

l. Product vs. Process patents
Our law allows only "process" patents in the

food, pharmaceutical and chemical sectors, whereas
US wants product patents to be given in everysector.
2. Duration of patents

Our law provides for only a patent' term of 7
years. in the food and pharmaceutical sectors,
whereas in all other séctors our law allows a
patent term of 14 years. The US wants a uniform
patent term of at least 14 or 15 years in all
sectors, even if the duration is not extended to
20 years.
3. Licence of right

Our law provides for automatic licence of
right in the food, pharmaceutical and chemicals
sectors. The US would like this to be scrapped.
On the related question of compulsory licence, the
US wants the provision to be interpreted very
narrowly and compulsory licence being given in
only extreme cases of public interest.
4. Reversal ef burden of preof

Our law requires that the plaintiff has to
establish his case prima facie before the burden
of proof can be shifted to the defendant. The US
wants that in the case of process patents that
lead to the manufacture of a product, the burden
of proof should be reversed and the defendant
should be required to establish that he is not
employing the plaintiff's process.

TRADE MARKS

Use of foreien trademarks in domestic market
There is no major controversy with regard to

the protection of trademarks. In our
administrative. policy, we do not allow the use of
foreign owned trademarks on domestic sales. We
also do not permit payment of any royalty for the

é
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use of foreign trademarks in the domestic market.
The US wants that foreign trademarks should be
allowed to be used in the domestic market and the
standard condition that we impose in foreign
collaboration approvals should be scrapped.

Service Marks2.

The US wants that the trademark law should be
extended to service marks also. Under our system,
service marks are currently being protected under
the common law.

Tit COPYRIGHT

The: grievance of the US in this area is not
with respect to the adequacy of protection under
our law but the inadequacy of its enforcement,
especially in the area of video piracy.

INTEGRATED CIRCUITSIV

The US would like us to consider a special
legislation for the protection of lay-out designs
in integrated circuits. We have recently voted in
favour of a Treaty on this subject. Perhaps, in
1990s, we will need to consider enactment of a
legislation on the subject taking into account our
interests.

TRADE SECRETS

The US wants trade secrets to be protected as
intellectual property rights. Our view is that it
should be done through contractual obligations and
the appropriate civil law and not throughintellectual property law.

I
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SALIENT FEATURES OF QUR PATENT LAW

In the food, pharmaceutical and chemicals
sectors, only process patents are available and

product patents are available.

1.

not product patents. In all other sectors,

The normal duration of a patent is 14 years,
but in the food and pharmaceutical sectors, the
patent term is only 7 years.

2.

The commercial working of the patent in our
country, wherever it is techno-economically

3.

feasible to dose, is a major objective of our.
law..

The Controller General of Patents can grant a
compulsory licence to any. person on an application
by him if he is satisfied that the reasonable
requirements of the public with respect to the
patented invention have not been satisfied or that
the patented invention is not available to the
public at-a reasonable price.

4.

In food, pharmaceutical and chemical sectors,
every patent shall be deemed to be endorsed with
the words "licence of right" after three years
from the date of sealing of the patent. This
means that any person can commercially work the
patent without the concurrence of the patent owner

5.

or the intervention of the Controller General of
Patents.

Under our law, it is for the plaintiff to
establish alleged infringement of patent, even in
those cases where the patent is a process patent

6.

and that process. is for the manufacture of a
product.

Alongwith certain general categories of7.
inventions, the following are not patentable under
our law:

Atomic energy
(2) Living organisma
(3) Methods of agriculture and horticulture
(1)

Computer software is not patentable under our8.
patent law, but is protected under our Copyright
Act.

3



ADDRESSING INTELLECTUAL PROPERTY PROTECTIONU.8.-INDIA SCIENCE AND TECHNOLOGY AGREEMENTS
Issue

India's especially weak protection for intellectual propertyrights has been a source of concern for both the USG and U.S,companies doing business in India. At the November meeting ofthe U.S.-India Science and Technolcgy Subcommission,. the USGplans to inform the GOI of our intention to begin discussions onthe objectives of Executive Order 12591, requiring considerationof foreign governments'! protection of U.S. .intellectual propertyrights in concluding science and technology agreements. Thispaper provide three alternetives fer Adresrine the

Discussion
STATUS OF IPR PROTECTION IN INDIA

Following is a summary of major problems with Indian. IPRprotection:

vet
in
well sete,

alloys,
pr
heat

protec
products. U.S. companies have baer.
protection for chemicals and pharmaceu

co unds. Only s3 p tent

The term of process patents in India
years from the filing date or five

other pategrant. (The term for -all
or field testing and begin marketing the 'product often exceeds five

equired clinicalfiling date.) The tima needed to omp.

to seven years.

not available to the public at areasonable price." The patent may be revoked on the same groundsafter the expiration of two years from the date of grant of a
compulsory license.

Indian policy guidelines normally limit recurring royaltypayments, including patent use payments, to 5 percent of the

patent ~to grantThe Patent Act givesPatent
parties, gor broad powerslicenses to third diiig compulsory exclusive licenses

Moreover, after three patent grant, the
that deprive the patentee of all rights to use or license hispatent.

con;
the public have

GOI can na alleging that thereasonable requ ents been satisfied orthat the patented invention is

selling price 'net of certain taxes and purchases).
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Incorporating IPR provisions in S&T agreements should therefore
serve at least three purposes: (1) improving protection for
products and processes covered by these agreements, (2) promoting
support for better IPR protection among both the Indian academic
and business scientific communities, and (3) providing specific
examples of how improved protection can benefit India, whereas
continuation of the current regime could delay access to technology
and investment.
RECOMMENDATION

The issue of inadequate IPR protection must be addressed in
the context of U.S.-India S&T cooperation. Our initial objective
should be to use these discussions to encourage broader improvements
in IPR protection, including changes we are seeking outside the
S&T context.

If the USG assessment is that GOI reactions are sufficiently
positive, option (3) could be a reasonable alternative to pursue.
If, on the other hand, it becomes clear that there is little
willingness on India's part to discuss broader IPR issues,
options (1) or (2) could prove to be the only responses that will
meet USG objectives of ensuring adequate protection for U.S.
intellectual property rights resulting from bilateral S&T agreements.

Talking Points

when considering international agreements on science and technology
or providing bilateral S&T assistance, whether countries adequately
protect U.S. intellectual property rights.

President Reagan has directed USG agencies to take into account,

priority. We intend to continue seeking improvements bilaterally,
as well as multilaterally in the GATT. Including protection of
intellectual property rights as a criterion in concluding S&T
agreements is one example of this emphasis.

Improved protection of intellectual property is major U.S.

providing incentives for creative and inventive activity and also
providing for access to technology developed as a result of such
efforts.

As you know, S&T agreements benefit both of our economies by

laboratories to issue licenses to private organizations to

a percentage of the royalties from their inventions that are
successfully commercialized. Thus, inventions developed through
government research are no longer to be made available at no cost
to all interested parties.

The Technology Transfer Act of 1986 authorizes federal

U.S. governmentdevelop inventions made at the laboratory.
researchers can not only patent such inventions, they can receive
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technology" content of U.S. trade, the USG ig placing greater
importance on good stewardship of intellectual property arising
from government-sponsored research. The United States has noted
repeatedly our concerns with serious deficiencies in India's
protection of intellectual property and enforcement of rights.
Recently, both U.S. and Indian private sector representatives
expressed some of the same views at the U.S.-India Joint Business

Because of these changes and because of the increasing high

Leaders' conference.

product patent protection for pharmaceuticals and agriculturas
chemicals, terms of patent protection, or removal of broad compulsory
licensing provisions. Current provisions form a powerfu). dis-
incentive to the transfer of technology to India.

We have yet to sea substantial progress in areas slc..

We are also seriously concerned with restrictions on use of

protection, but note that enforcement remains inadequate.
foreign trademarks. We welcome India's strengthened copyright

enter into agreements providing access to technology that will
not be adequately protected. We must therefore see progress in
these areas and look forward to discussing with you how we can
ensure that S&T cooperation between our two governments continues,
while at the same time ensuring acceptable protection for the
intellectual property that results from these agreements.

These deficiencies must adversely affect our willingness to

umbrella agreement that could encompass the wide variety of
bilateral S&T activities. As we continue our internal discussions
on these issues, we look forward to receiving your ideas as well.

One possibility would be to address these issues in an



CONFIDENTIAL
RE

WIT ACH

fasta watz Meatfrat fart
wea, gar mete art, Te fasati-99004¢

GOVERNMENT OF INDIA
MINISTRY OF SCIENCE & TECHNOLOGY

Ska?

Department of Science & Technology
Technology Bhavan, New Mehrauli Road, New Oethi-110016

DO No Adv (a)

Subject: First Meeting of Standing Working Group
on Intellectual Property Rights Isstes
concerning International Sat Cooperation.

Dear Member,

In continuation of my letter of even no.dated 4th May, 1990 on the above subject, am
enclosing herewith a copy of the presentation made
by Or. V. Siddhartha, OSD, DRDO at the meetingheld on 24th April, 1990 for your information.

With best regards,

Yours sincerej

( Y

At member \ PR Slot
Telegram > SDIENCTECH Telephone : 662260 (PABX)/667373 (EPABX) Telex : 68096 & 61805 OST IN



& Tes ks

R

Dr. HR.
Joint Adviser,
CSIR

Red Mang W.Debby . lle eo}

Director

RY WAND

of Electronics 6 Wy an, ao fr duras

NE.
Joint Secreary
Depatacat of Ireustrial

Dr. U. Trivedi

of Science & Technology

A

Muse - Il ool

rector, toe



MOORIRR

Some salient issues relating to

IPRin S&T agreements, MOUs

and other arrangements

by

Dr. V. Siddhartha
DRDO

A presentation made. to the Inter-departmental Standing
Working Group on Intellectual Property Rights (IPR) Issues
in International S&T co-operation.

onX

24 April, 1990

in the

Department of Science & Technology
New Delhi



1, S&T agreements (by whatever name called), more than othertypes of agreements, result in the evolution or exchange of information-based or information-rich products, artefacts or vehicles of transaction.
Broadly, and to an approximation entirely adequate for our presentconcerns, the universe of discourse may be represented by three inter-
secting circles (Attachment 'A'), covering:

(a) Works of fact

(b) Works of function

(c) Works of art.

The last should not be dismissed as not within our universe of discourse,because photo-micrographs, animation video-tapes and instructionalaids are works of art even though their informational content maybe based on fact or function. Similarly, in an S&T agreement involving,for example, anthropological field investigation, the rights of tribals
being photographed or video-taped will need to be recognised and
provided for.

2. There are three (and to my knowledge, only three) instrumen-talities of S&T co-operation. These are:

(a) Contracts

(b) Grants

(c) Co-operative agreements.

In the United States, the distinctions between the three have been
much debated. It was the subject of an investigation by the US General
Accounting Office (equivalent to our C&AG). The net result is still
a somewhat confused set of guidelines [See for example section on
"Basic Policies" of the NASA Grant and Co-operative Agreement Hand-
book - Attachment 'B'] that are vulnerable to the vagaries of inconsis-
tent decision-making.

contd
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-3. We could of course save ourselves the bother of thinking anew,
and suffer the same confusion, if we simply adopt the US/NASA defi-
nitions and guidelines. believe, however, that we could do a lot
better by changing the foucs of our concern. The best way to decide
on the applicability of one of the three instrumentalities above, is
to focus on the disposition of the tangible and intangible ('intellectual')
properties resulting from the activity promoted by the particular instru-
ment used. This is elaborated in Attachment 'C'.

4, DRDO has entered into co-operative S&T (R&D) agreements.
The clauses governing IPR resulting from the activities covered by
one such agreement appear in Attachment 'D'. Although these clauses
do not say so, it is obvious that the applicable law is the law in the

country/territory in which the patent (or other form of IPR) is obtained.
Variations of this practice include explicit territory delimitations
(e.g. some CSIR agreements with foreign entities).



Source: Congress of the United States
Office of Technology Assessment
"Intellectual Property Rights
in an Age of Electronics
and Information", April 1986
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Attachment 'B'
G-2 &

OCTOBER 30. 1983 EDITIONJN

BASIC POLICIES

solicitation is governed by the terms of NHB 8030.6, "Guidelines for Acquisition of

Investigations."
203 Criteria for Selection of Award Instrument.

203.1 General.
(a) This paragraph provides guidance on the appropriate choice of award insiruments

consistent with Public Law 97-258 and Office of Management and Budget (OMB) implementation

of that Law. Instrument selection will be made on the basis of this paragraph 203. rather

than on direct loca] interpretation of Public Law 97-258. This paragraph apphes to all

program and individual transactions where the choice of award instruments is within the

administrative discretion of NASA and is not otherwise prescribed or limited by law. A

varicty of award instruments is available as the means for defining the terms and

conditions. and the nature of the relationship between NASA and eligible recipients. The

award instruments are intended to be different in purpose. application. conten! and nature.

When properly employed, they créale different relationships between the parties. Because of

these differences. the decision to usc a particular instrument to implement a particular

purpose musi be made deliberately.
(b) Procurement Contracts. A procurement contract shall be used as the legal instrument

to reflect a Telationship between the Federal Government and a tecipienl whenever (1) the

prinicpal purpose of the instrument is the acquisition by purchase, lease or barter. of

properly. OF services for the direct benefit or use of the Federal Government. or (2)

whenever NASA dclermines in a specific instance thal the use of a type of procurement

of the relationship is transfer of a thing of value to the recipient in order to accomplish

a public purpose of support OF stimulation authorized by Federal statute. rather than by

acquisition. purchase. lease. or barter of property oT services for the direct benefit or

use of the Federal Government. and no. substantial involvement! is expected between NASA

acting for the Federal Government and the recipient during performance of the conigmplated

(d) Cooperative Agreements. A gooperative agreement shall be used as the legal instrument

to reflect a relationship betwecn the Federal Government and a recipient whenever the

principal purpose of the relationship is the transfer of a thing of value to the recipient

10 accomplish a public purpose of support OT stimulation authorized by Federal statute.

rather than acquisition by purchase. ease. or barter. of property, or services for the

direct benefit or use of the Federal Government. and substantial involvement is expected

between NASA, acling for the Federal Government. and the recipient during performance of the

contemplated activity. Situalions requiring use of cooperalive agreements arc limited. The

contract iS appropriate. unt) ha went ae the leeal to reflect a

(c) Grants. principal scA grant agreement shall be used as the legal

relationship between the Fedcral Government and recipient whenever the

examples and discussions scl forth in Para. 203.2 shall be used in determining the existence

officer shal] recommend to the contracling officer of the funding installation the scieclion

of the research support instrument (granl. cooperative agrecment OF contract). regardless of

the type of proposal involved, taking into account statutory requirements. NASA policies for

dealing with universities. the nature of the proposed rescarch, the manner in which it will

be performed. and the nature and extent of interaclion belwecn NASA and the performer.

Rescarch grants and cooperalive agreements with nonprofit institutions of higher cducation

or al nonprofil 'organizations whose primary purpose is the conduct of scientific rescarch

may be made only to support basic scienlific rescarch. Any exceptions must have the prior

approval of the Assistant Administrator for Procurement. AS a matter of policy NASA does nol

gencrally award granis for donalive assistance PUTPOSses. but only to mect program

of substantial involvement Instrument The cognizant technical
203.2 Factors 1o Consider in lhc Selection of Award

NASA GRANT AND COOPERATIVE AGREEMENT HANDBOOK
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NASA GRANT AND COOPERATIVE AGREEMENT HANDBOOK

objectives: hence. consideration of any potential benefit accruing to the recipient is
extraneous to delerminalion of the support instrument. Since prime responsibility for the
pursuit of most basic studies is with the university researcher. it is anticipated that the
use of cooperative agreements wil! be limited to those situations where the project would
nol be possible withoul extensive NASA-university collaboration. The close NASA-investigator
working relationship normally expected under a research agreement does not constitute
substantial involvement. Cooperalive agreements would be appropriate. for instance. where a
university invesligator works for a substantial amount of time at a NASA center (or a NASA
invesligalor works al the university). or when the NASA-universily scientific collaboration
is such that a jointly authored report is appropriate. The cooperalive agreement special
provision wording. required by paragraph 419. must stale precisely the nature of the NASA-
recipient cooperalive interaction without which the effort would nol be possible. Under no
circumslances are cooperalive agreements to be used solely to obtain the stricter control
requirements typical of a contract. Subject to the statutory requirements set forth in
paragraph 203.1. the characterstics generally inherent in granls. coopcralive agreements and
contracts are as follows:

(a) Characteristics of a grant instrument:
(i) The principal purpose is to accomplish a NASA objective through stimulating or

supporting the acquisition of knowledge or understanding of the subject or phenomena under
study;
(ii) The exact course of the work and its outcome cannot be defined precisely and specific

points in lime for achicvement of significant results cannot be realistically specified:
(iii) NASA desires, or the nature of the proposed investigation is such. thal the grantee

will bear prime responsibility for the conduct of the research. and exercises judgment and
original thought toward attaining the scientific goals within broad parameters of the
rescarch areas proposed and the related resources provided:
(iv) The research problem is such tha! long term support (i.e. in excess of 1 year) is

required for the study to mature to maximum scientific effectiveness (however. this does nol
preclude shorler-term grants in special cascs):
(v) Meaningful technical reports (as distinguished from the Semiannual Status Reports) can

be prepared only as new findings are made. rather than on a predetermined time schedule: and
(vi) Simplicity and economy in execution and administration are mutually desirable.
(b} Characteristics inherent in a cooperalive agreement include the characteristics of a

grant plus the following:
(i) Substantial NASA involvement in and contribution to the technical aspects of the

effort are necessary for its accomplishment:
(ii) The project. conducted as proposed, would not be possible without extensive NASA-

2 iniversity technical collaboration: and

(ii) The nature of the collaboration can be clearly defined and specified in advance.
(c) Characteristics inherent in a contract are as follows:
(i) The principal purpose is the purchase for the direct use or benefit of NASA's well-

defined. specific effort clearly required for the advancement of a programmed NASA mission
or project:

(ii) The work to be conducted is directed closely toward the solution of a specific
problem:

(iii) A specific service. piece of hardware. or improved performance of a specific
device 15 the end product:

(iv) NASA considers it necessary. and it is reasonable in consideration of the nature of
the project. 10 excerise contro] over the objectives, direction. specificalions, costs or
methods of the research. and schedule control is desirable and feasibic:

CFR TITLE 14 CHAPTER V



Attachment 'C'

VS: April, 1990

Best way to distinguish
between the three

instrumentalities

Focus on the disposition of the trangible and in-tangible ('intellectual')
properties resulting from the activity promoted by the instrument.
Thus:

Disposition of Disposition of Instrumentality

tangible property intangible property most appropriate

Wholly owned Wholly -owned Contract
1/

by giver of money by giver of money-

Wholly -owned by Wholly -owned by

recepient of money recepient of

or on permanent
money/

Grant

money-
lease to him

On teriporary lease Partly -owned by Co-operative
to recepient for giver and Partly arrangement

3/duration of activity by recepient
-

But recepient of money may have royalty-free licence for his

non-cmmercal! use.

But giver of money may have royalty-free license for his own2/

use.

See example of elaboation in hand-out.3/



Attachment 'D'

ARTICLE A: INTELLECTUAL PROPERTY RIGHTS

4

A.k Conditions relating to Patents and similar forms of intellectual

property covered by statutory protection. a

A.l.1 In the case of any invention (which term shall include utility models,

designs, and software) made in the course of, or resulting from, work under-

taken for the purpose of this contract, the following requirements of this

clause shall apply and the FOREIGN Party shall ensure that these require-
ments are met in the case of inventions made by third-parties employed

by him, whether under sub-contract or otherwise, to undertake any work

for the purpose of the contract.

A.1.2 No application for patents and/or similar forms of statutory pro-
tection shall be filed by the FOREIGN Party for inventions resulting from

work undertaken for the purposes of this contract without prior approval
of the INDIAN Party.

A.1.3 During the two months that follow the filing of any application
for patent or similar protection for an invention covered by paragraph A.1.2
of this clause, the INDIAN Party shall be notified of the application number,

filing date, the applicants's name and be supplied with copies of the des-

cription and drawings filed with the application. When so requested by

the FOREIGN Party the INDIAN Party shall consider these documents

as confidential. Except with the agreement of the FOREIGN Party these

documents shall not be disclosed as long as the patent or patent application
in question has not been officially published, within a maximum period of

18 months from the date of application. However, the INDIAN Party shall

have the right to make use, or have made use of, the information in question

for the purposes of the Government of India.

A.i.4 Under any patent or similar protection resulting from an application
covered by paragraph A.1.3 of this clause, the INDIAN Party shall be enti-

tled without payment to an irrevocable non-exclusive licence to exploit
the invention for the purposes of the Government of India and to grant
sub-licence for these purposes to anybody in India. INDIAN Party shall

supply to the FOREIGN Party a list of the sub-licences granted. INDIAN

Party shall exercise this option within six months of notifications to the

FOREIGN Party under clause A. ]. 3.



A.1.5 If the FOREIGN Party declares not to take patent action, the
7 INDIAN Party itself may take such action. In this case the INDIAN Party

shall notify the application number and the filing date to the FOREIGN
Party.

A.1.6 Subject to the rights of third parties arising otherwise than from
work performed' for the purpose of this contract, the INDIAN Party shall
have the unrestricted right to copy and disseminate: as it thinks fit any
information and software supplied by the FOREIGN Party in satisfaction
of the requirements of contract. On request by the FOREIGN Party, the
INDIAN Party shall defer such dissemination for not more than six months
from the date that the information was communicated, in order to avoide
prejudice to patent/copyright applications which the FOREIGN Party wishes
to make. In such a case, the FOREIGN Party shall comply with any request
of the INDIAN Party to resubmit the information/documentation in such
form as to permit dissemination by the INDIAN Party of all information
not germane to the patent/copyright applications.

A.1.7 The FOREIGN Party shall ensure that the requirements of this
clause are met in the case of intellectual property rights generated by
third parties employed by him, whether under sub-contract or otherwise,
to undertake any work for the purposes of this contract.

A.2 Conditions relating to intellectual property not covered by statutory
protection

A.2.1 Subject to the rights of third parties arising otherwise than from
work performed for the purposes of the contract, in addition to all infor-
mation provided by the INDIAN Party to the FOREIGN Party, all specifi-
cations and designs of deliverable hardware and software, manufacturing
know-how, experimental data, test results and interpretations of the data
and results and conclusions therefrom shall remain the property of the INDIAN
Party and shall not be divulged or cause to be divulged to any third party
or otherwise made public or cause to be made public by the FOREIGN Party.
The INDIAN Party shall, upon request of it, grant to the FOREIGN Party
a non-exclusive licence for the utilisation of such intellectual property
owned by the INDIAN Party subject to such export-areas restrictions as
the Government of India may impose. The FOREIGN Party shall not pay
to the INDIAN Party any: Royalty or Fee for such licence other than what
may be mutually agreed for the utilisation by the FOREIGN Party of infor-
mation initially. made available by the INDIAN Party to the FOREIGN Party
to execute the contract.



Ys RAJAN
ADVISER, DST
EXECUTIVE DIRECTOR, TIFAC

No. TIFAC/2/89
July 7, 1989

Ph : 666073

My dear Dr Ramaseshan,

I am sending this letter to you pursuant to our
in this letter in your editorial comments and other suitableplaces. I would request that my.name is not quoted.

discussions on Current Science. You may use the ideas contained

I am particularly happy to note that with its newEditorial Policy, Current Science is trying to orient itself tomake science and technology more relevant to the country'srequirements.

Chemical Sciences' in Current Science Vol 58, No.8, April 20,1989 is particularly relevant and it is worded with yourcharacteristic (sugar coated but) sharp focus. I do not know how
many scientists bothered to read it or understood after reading

Your editorial comment on Challenging Areas in

therein is worth raising again and again with respect to a number
An idea containedit or care about it after derstanding it

of "holier than - cow tt programmes we are
country. promoting in the

I quote your words for convenience
Quote :

There is, of course, the larger issue that can be raisedthe consensus of the scientists in what they should in.

community but is it the best for the country?(stress ismine )

> the next five years may be good for the scientific

Unquote

The question is not 'is it the best for the country' -

that there is no problem on that Side. But the scientific groupsdo not bother to go beyond idea stage or publications. I am sure
system the S&T community has built up over the decades ofunquestioned Govt. support, is for the number of publications,higher academic qualification, recognition in international
Sure personally that we cannot produce a Raman by state-support.But million dollar laser instrumentation based on Raman effect

are they at all useful? No point is blaming industry and others
I do not claimthat they do not take indigenous technology etc.

valueThethat the individual scientists are not to blame.

on. am
forums including awards by foreign academies and so

will come about only with orchestrated actions.



The fact that R&D can fructify into the national system
only when it can go through the phases of pilot phases, where
relevant, trial production, marketing, after-sale feedback and so

the markets and take steps to develop market and production
systems. Many of these activities called sometimes as systemsanalysis or systems management are considered mundane by the
"powers - that - be' in the S&T peer evaluation system. Those
who try to do it are dubbed as 'coordinators' or 'managers'.

on. In fact at the R&D stage itself it will be good to assess

Well one can go on into a number of such organisationaland motivational issues. Bright MBA's may be 'used to sell
soaps' by private industry - but an S&T manager (he would like to
be called as 'scientist' - not as manager. >) cannot use that MBA

beto judge the products or
profitable. Processes on which R&D may

Well the situation cannot prolong for too long. I, for
one do not belong to class of people who say 'leave everything to

Japanese and Koreans did not leave everything to market forces.
Americans are moving towards strong Govt. intervention. But at
the same time, 'leave everything' to scientists' is not the

a matter to be left to the scientists alone'.

market forces. In the Indian situation it is not that easy.

syndrome that will work. It has failed the country over the
four decades. We have to rephrase Churchill : S&T is too serious

Unfortunately,administrative and planners who can understand complex issues and

supported science in blind faith (and perhaps with awe). The

-have a national crisis (which may not be perceived as such in the
beginning because the shouts by even the better of S&T community
may not be taken seriously by the public or concerned politiciansbecause S&T community have lost credibility in the public eye.)The elder generation can retire with its laurels and blame the

bureaucracy created by S&T leaders, that they cannot raise theirvoice(s) - many may not even perceive the national crisis because

we have not developed a class of
decide. So far most of our administrators have funded or

Same group can turn cynical and jettison the faith. Then we may

new breed of planners administrative and blame
The younger generation ofliberalisation', "policies' etc.scientists is so much under the thick layers of techno

they can only the 'pretty-crises' created by their own 'bosses'~ they are bitter in their own ways.
This is where, I feed journals like Current Science,can help by really discussing issues of applicability of Indian

relevance of various (existing & planned) programmes of thecurrent S&T institutions 'without fear or favour', it will be a

S&T ain the Indian contest. If it can open a debate on the

great national service. Future of S&T in the country should not
be made dark because of the past sins. We should ensure to theextent possible that 'the sins of the fathers are not visited
upon the sons'.



You will find an unfortunate situation that many good
and frank ideas will be sent to you as anonymous letters or sent
with a request not to publish the name. (As I have done). It
speaks of the scientific temper we have created in the country in
the scientific establishments.

But you have to evolve the methods. Your career as a
teacher has given you the ability to emphathise with the youth;
your sense of humous is very useful in putting forth difficult
ideas effectively in a hostile situation. I suggest that you
open a channel of communication with the youth, planners,
administrators and industrialists and seek their frank opinion on
the 'current state of S&T in the country and its relevance' - if
some of them can also give some concrete suggestions well and
good. You have to bring the ideas to the print. Is it a
glasnost which may lead to a prestroika? We should hope for it
in the interest of the country.

If my ideas are meaningless, please feel free to tell
me

With bes ards,
est

Prof S Ramaseshan,
Editor,
CURRENT SCIENCE
C V Raman Avenue,
Bangalore 560080
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Sidestep patents and reap a richharvest
By N Suresh

Business Times Bureau

he world's first paten-
ted pacemaker was im-
planted in a heart pa-
tient in the United
States in 1958. This in-

vention is now 37 years old. Con-
sideringthe longevity ofthe inven-

#for further improvements to fi le
1 new patents would be limited.

But the reality is different. In

led on pacemakers in the US. But
things changed drastically in the
1990s. Over 130 patents were filed
on inventions related to pacemak-
ers in 1994 in the US alone. Ac-
cording to an analysis of these pa-
tents done byMr R.Saha of the de-
partment ofscience and technolo-
gy (DST), 87 per cent of these pa-
tents on pacemakers were granted
to the industry.

In 1980, 82 per cent of the pa-
tents on pacemakers were held by
five companies. But in 1993, 14

companies owned 75 per cent of
the patents. This means the near
monopoly of the five companies
was broken in a decade. Nearly a
ird of the new patent applica-
ons were from other countries:

any, Sweden, the Nether-
ds, Australia, UK, France, Ita-
Japan and Argentina. Interest-
y, the top three patent-holding
panies are also themarket lea-

his example belies the notion
no new patent is possible in am

product segment.
gnportunities galore in

Aiscloseqd Saha's

ken up
yatent-

a ry and _.tert fawyers

the scientific community have
now got into the act to grab the new
opportunities. And patenting, pa-
tent search, patent filing, patent in-
formation etc., are the buzzwords
in the government and scientific
circles.

A few examples.
* The government is sprucing up

its Patent Information System
(PIS), based in Nagpur, with the

opment Programme (UNDP). PIS
is an office created in 1980 under
the Comptroller General of Pa-
tents Designs and Trademarks,
ministry of industry. The office,
which was till the other day ne-
glected by the ministry, now has
data on patents from 55 countries.

* The Technology Information,
Forecasting and Assessment
Council (TIFAC) of DST has set
up a patent facilitation cell (PFC).
The Planning Commission has
granted Rs 50 lakh to the cell for
1995-96, routed through the min-
istry of science and technology's
Science and Engineering Research
Council (SERC). The government
will soon grant another Rs 4.5
crore for the cell in the next four
years.

* The Council of Scientific and
Industrial Research (CSIR), a ma-
jor player in the patents arena, too,
is strengthening its patent cell. It is
one ofthe priority areas of the new
CSIR chief, who wants it to grow
into the centre of patent activity.
The Parliamentary standing com-
mittee on science, technology and
environment has also recommen-
ded making this cell a storehouse
of information.

* Industry, too, has got into the
act, For the first time in many dec-
adeés, two national Seminars to cre-
ate patent awareness among indus-
try, fcientific institutions and pa-

sla in Banga-

lore (April) and Bombay (June)
this year, with help of THFAC.
Among the sponsors were ICICI
and theBombay Chamber ofCom-
merce. The Confederation of In-
dian Industry (CII) may host the
third meeting in this series at Cal-
cutta in July end, or early August.

Said TIFAC'sexecutivedirector demics. Every year we produce
Y S Rajan, 'Weare onlyy sratch ng
the surface wi
Wehave alotr
initiatives ena
spectives
tutions

tents."
CSIR's new director-general R

A Mashelkar notes, 'We have a lot
to do even though CSIR as a group
files the maximum number of pa-
tents, 250 out of the 3,000-odd fi-
led in India every year. Just 2 to 3
per cent ofpatents are filed by aca-

applications every year. The num-
ber of patents filed in the US has
increased by 47 per cent between
1987 and 1993, from 68,000 to
100,000. On the other hand, every
year 1000-1,500 patents are gran-
ted to Indians and another 3,000 to
foreigners by the patent office. The
number of applications received
every year are about 3-4 times
more.

It is a tedious task to handle pa-
tent applications. For every appli-
cation received, the office has to
search worldwide patents for the
last 20 years to determine whether
the new claim is 'novel. This is
mandatory before accepting a pa-
tent application and assigning a
provisional number, explained a
senior official. Due to lack ofcom-
puterisation, this involves manual
search of the government's gazette
notifications about patents for In-
dia and other countries.

In the coming years, the number
of patent applications is bound to
increase because of the new aware-
ness. 'The number ofapplications
should increase by four to five
times in two years and by a factor
of 10 in some more years,' predic-
ted Mr Rajan.

Added another patent expert,
'We will need at least 50 to 60 pa-
tent registration centres."

Many institutions have started
work on their own. For instance,
the National Chemica! Labora-
tory, Pune, has set up a patent in-
formation cell on chemicals. Ex-
plained TIFAG chief Rajan, 'TI-
FAC's patent .cell will also keep
track of developments in many
fields. Because when we ana yse wave oven designs

ed elSee ss

creating patent awareness among
scientific insitutions. Adds Mr Ra-
jan, 'Before starting any research
project, we will advise them to doa
patent search and eliminate dupli-
cation ofwork. And during the re-
search work, scientists can modify
them into patentable steps. TIFAG
will help in patent search and filing
an application.'

To facilitate this, TIFAC has
prepared a comprehensive guide-
book on patents. It has also got an
updated list of147 attorneys across
the country who specialise in pa-
tents and trademarks.

CSIR's patent unit has develo-
ped a computerised database on
Indian patents granted since 1972.
The database provides the flexibil-
ity to retrieve information on any
of the bibliographic items--patent
No., application No. and date,
publication date, applicant's and
inventor's names, priority data, in-
ternational and Indian patent
classifications--through catch-
words. Another CSIR laboratory,
the Indian National Scientific
Documentation Centre (IN-
SDOC), Delhi, provides informa-
tion from the international databa-
ses on patents.

The growing patent awareness
is a good sign. And Indian scien-
tists and entrepreneurs should
come forward in large numbers to
take advantage of the patent sys-
tem. For now, there are hundreds
of international patents on even
things like cages for domestic pet);
honey-roasted nuts and micr@+

gents can d ovas

* What is a patent? where in the field at the time of
A patent is a legal monopoly filing the application for a patent.

which is granted for a limited The invention should not be
time to the owner ofan invention known anywhere in the world
by the state. However, its exploi- prior to filing of the application.
tation may be limited by other * What are intellectual proper-
laws such as health and safety ty rights (IPRs)?
regulations, or the food and drugs IPRs is a general term cover-
regulations, or even by other pa- ing patents, registered designs,
tents. The patent in the law is a trademarks, copyrights, layout
property right and it can be given design of integrated cirucits,
away, inherited, sold, licensed trade secrets, geographical indi-
and even abandoned. cators and anti-competitive

* How is an invention practices in contractual licences.
interpreted?

* What are the legislations
To be patentable, the inven- covering IPRs in India?

tion must not only be novel, but Patents:The Patents Act,
also involve an inventive step. 1970. An ordinance issued on

December 31, 1994, has broughtSimplicity is not necessarily an
objection for securing a patent. some changes. The ordinance is
This means even if the object is yet to be ratified by Parliament.
attained by a perfectly simple Design:The Design Act, 1911.
and common process, yet there Trademarks:The Trade and
should be an inventive step if the Merchandise Marks Act, 1958.
inventor has developed a variant Copyright: The Copyright Act,
which will render more useful re- 1957, as amended in 1983, 1984,
sults as disclosed. 1992 and 1994; and the Copy-

* How is the novelty of an in- right Rules, 1958.
vention determined? Layout designs of integrated

circuits:No legislation exists.The novelty is judged taking
into consideration the knowl-
edge available in India and else-

tion, one would expect that scope help of the United Nations Devel-

1969, there were seven patents fi-

in this segment in India

Ke all, if 186
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Its a woman's world
Male classical dancers havefew takers these days, writes Ashish Khokar

ask me how many girls will dance
with me on stage? When I inform
them that J am a solo classical
dancer they look plainly dis
interested,' complains the disci
ple of Sonal Mansingh depressed
and looking for direction
Santanu's problem 1s that he 1s

a male in the woman dominated
world of classical dancing Uday
Shankar and Ram Gopai shone in
a different age When there was a
craze for Indian exotica in the
West which was fascinated by
Shankar's varied offerings and
Gopal's artistry
The generation that followed

threw up a lot of gharana artistes
Buryu Maharaj Devi and Durga
Lal, Gopi Krishna Then there
were the traditional male dancers
of Kathakali, Kuchipud: and
Chhau
Until these bastions were also

breached Today Kuchipudi, once
an allmale affair, has more
women practitioners than men
Why, even Sattriya, the preserve
of celibate monks of Assam has
capitulated Kathakali, too, has
women dancers
Kamadeva 1s no more, Rohin

ton Cama and Manish Chawla
have left dancing Justin
McCarthy has become a teacher
and Navtey Johar performs oc
casionally Ramil: Ibrahim
pursues Odissi in Malaysia and
Pratap Pawar performs Kathak in
London

Withering heights Navtey Johar and Santanu Chakraborty (inset)

In India chere 1s only one mod
ern dancer of repute Astad
Deboo The others have found
teaching and arts administratior
more lucrative Kathak ofters

sshilit so orofiss onal

Gangani Maulik Shap and De
vanand show potential
Bharatanatvam has Lada
Guruden Singh and contem
poran dance Bharat Sharma
Naresh Kumar and Santosh Nair
That's just a handful Part of

the problem lies in the fact that
male dancers give the impression
of being effeminate Their man
nerisms get set" holds Rahul
Ranadive a cameraman who
shoots for the BBC There are
some people who feel dance as a
profession 1s associated wth
fills and fancy nol serious

enough"
Seminars on the theme of mate

dancers nave been organised and
a Natyakala conference 1s sched
uled in Madras in December The
theme 1s Purush A dwindling
species considering that at the
Purush seminar in Bhopal last
year an all India representation of
male dancers was less than 20
Raman Kutty Nair, Kelucharan
Mahapatra, V P Dhananjayan
(who dances with wife Shanta as
a partner), Raja (with Radha)
Reddy, Binu Mahara) Vedantam
Satyanarayan Sarma, Vempati
Chinna Satyam, Amanur
Chakyar, Sachin Shankar, Naren
dra Sharma Singhayit Singh,
Astad Deboo, Kala Knshna

Add one or twotothers and the list
erlds

*

'Tr a iT reed at 'dast 10

pry Les tO Sub rive
After paving, all the costs. cos:
tumes musicians, publicity and
what not+I am jeft with nothing
Most people who offer support do
it as a favour not out of genuine
interest It 1s demeaning if not
totally discouraging

* savs San
tanu who 1s nearmg 30 ' After ten
vcars ms body will refuse to be
mv 'best tool who will see me
agro. be wtds heray the an

thes brethren
State support 1s woeful Most

schemes are temporary a two
year Rs {500 per month fellow
ship 1f one passes all hurdles of
selection And if one finds favour
with the personal whims and fan
cies of the committee mn charge
In contrast big established in
stitutions get aid though they may
not need it Or sometimes may
not deserve

Major performing platforms
like Konark or Khajuraho are of
httle help The Khajuraho Festi
val organise s last did decide
to project male dancers Thev
shortlisted Meenakshi Seshadhn
to Kuch pudi with the
excellent male dancer Murthy
On the billed evening Ms
Seshadhn came alone and per
formed Bharatanatyam
Today the most productive

(read money making) platform 1s

films Where a Prabhu Deva can
become a mega success with his
talent timing and Michael Jack
son technique Where a Govinda
and a Mithun flourish as "danc
ing stars' Where a versatile
Kamalahasan embellishes his act
ing prowess with trained dancing
In the meantime the Santanus
of Indian dance languish on the
fringes

defensive For Ajay Damle came but could not
conquer Despite his assiduous attempts at rmage

building - the bulging biceps, the steely exterior, the bullet

jay Damle is an angry man today Angry and on the

Yodging demeanour, the
urbane cf mo Boaz af

able dy ag act - Damle, the

Now he's no

¢

<

Chakraborty has a

Mr Twinkle Toes

Prabhu ¢

-- FILM REVIEW
Humse Hat Mugabla /Shiela
Rating kkk

rabhu Deva 1s finally he
After having built up a s

coterie of admirers with his
tapping numbers 'Urvq
Urvashi and Mugabla Mug
that have been storming
charts on te evision, the dar
star from thd South 1s all set
what his predecessors could
Prabhu Deva hopes to cq
the cold shoulder,
hitherto. greeted
Southg
What
Mam

Lor


