BEFORE THE HON’BLE HIGH-COURT OF KERALA, ERNAKULAM

(Original Special Jurisdiction)
W.P.(c) No. of 2016

Wayanad Prakriti SAmrakshana Samithi : Petitioner
Vs.

State of Kerala and others . Respondents

SYNOPSIS
It is submitted that Wayanad District is prone to
landslides, as evidenced by Ext. P1 and P2 Reports. Landslides are

natural disasters.
It is submitted that the Chairman, District Disaster

Management Authority, Wayanad in exercise of the power
conferred under Sections 30 (2) (iii) and 30 (2) (v) of the Disaster
Managemenf Act, 2007 by Ext. P4 proceedings dated 30.06.2015
directed the Secretaries of all Grama Panchayaths and
Municipalities in Wayanad District, the District Town Planner,
Wayanad, the Environmental Engineer, Pollution Control Board,

Wayanad to ensure inter alia that:

i) Not to issue permit for construction of any building, if the

height of such building exceeds the measurements specified
in Table A therein;

To get construction of any building; of which the permit for
construction is already issued, which is being proposed to be
constructed in contravention of the two conditions given
therein be restricted to the levels mentioned therein; if it has
already crossed the specified limits; be stopped at the
present levels wherein the construction has already crossed

the specified limits;




It is submitted that the legality of the Ext. P4 proceedings dated
30.06.2015 was challenged before this Hon’ble Court in W. P (c)
Nos. 24873 and 29516 of 2015. A learned Single Judge of this
Hon’ble Court as per Ext. PS5 Judgment dated 03.11.2015 has held
that the said proceedings to be taken as a directive to be
implemented by the local authority and that it cannot affect the
rights of a person, who has already obtained permit to construct a
building prior to 30.06.2015. It was also held therein that the
petitioners therein are free to undertake the construction activity
in accordance with the building permit already issued. This
Hon’ble Court directed the District Disaster Authority to
communicate the Ext. P4 Proceedings to all Local Self Government
Institutions in the District and ensure that Ext. P4 is implemented
as a part of the building permit issued after 30.06.2015 and that it
is open for the District Authority to implement the directions now
issued as forming part of the District Plan under Section 31 of the
DM Act, after consultation with the Local Authority.

It is submitted that the 1st respondent, who is a party to Ext.
PSjudgment, as per Ext. P6 G.O (Rt) No. 6078/2015/DMD dated
20.11.2015 staYed the implementation of Ext. P4 Proceedings
dated 30.06.2015 of the District Disaster Authority. Issuance of
Ext. P6 G.O is an instance of lowering the authority of this Hon’ble

Court and tends to interfere / obstruct administration of justice.

Ext. P6 G.O is arbitrary, unreasonable, ultravires and is liable to be

quashed. Hence this writ petition.

Dated this the 20th day of August, 2016

Counsel for the petitioner




BEFORE THE HON’BLE HIGH COURT OF KERALA, ERNAKULAM

(Original Special Jurisdiction)
W.P.(c) No. of 2016

Petitioner
Wayanad Prakriti Samrakshana Samiti, represented by it’s
President N.Badusha,
Sulthans Bathery P.O.,
Wayanad, Kerala 673 592.
Vs.
Respondents
1. State of Kerala représented by the
Chief Secretary to the Government,

Secretariat, Thiruvananthapuram.695 001

Principal Secretary to the Government,

Disaster Management Department, Secretariat,
Thiruvananthapuram.695 001

The Kerala State Disaster Management Authority,
Represented by it’s Secretary,

Revenue Complex Public Office Building,

Thiruvananthapuram 695 001.

District Disaster Management Authority, Wayanad,

Represented by its Chairperson,
Wayanad 673 576.
The District Collector, Wayanad 673 576.

The address for service of all processes and notices on the
petitioners is that their counsel M/S. Thomas Antony (T 80) and
Prakash.M.P. (P165), Market Road North End, Ernakulam 682 018
and that of the respondents is as shown above.




MEMORANDUM OF WRIT PETITION FILED UNDER ARTICLE 226

OF THE CONSTITUTION OF INDIA

STATEMENT OF FACTS
The petitioner above named respectfully submits:

It is submitted that the petitioner, the Wayanad Prakrithi
Samrakshana Samithi, Wayanad is a registered voluntary
organization working in the field of environmental conservation.
The petitioner Society is registered under the Society’s Registration
Act, 1860 and it’s Registration Number is 293/2003. The
petitioner Society came into being in the nineteen-seventies as a
peoples’ reaction to large scale elephant poaching and sandalwood
smuggling in Wayanad and adjacent Karnataka and Tamil Nadu
forests. Later, it succeeded in preventing clear felling of forests in
the catchment area of Kabani, a tributary of Cauvery River by

Chipko-model agitation. Other landmark achievements in the

history of the Society are (i) prevention of planting exotic tree

species in the high altitude grasslands of Brahmagiri, Banasura and
Chelembra peaks, (ii) stoppage of illegal quarrying and mining of
sand in many places in Wayanad, (iii) saving unique island forest of
Kuruva in Kabani river from ill-advised social forestry scheme, (iv)
protection of pre-historic monument of Edakkal caves from
wanton destruction by tourists. Even though the State Archeology
Department notified Edakkal Cave as a protected monument, it did
nothing for its safety. It was the petitioner Society which erected
an iron gate at the entrance of the cave and kept it under lock and
key for years. When the Government appointed a Custodian, the

Society handed over the keys, (v) protection of forest fires. For the




first time in Kerala, the Society started a campaign to prevent
forest fire, forcing Government to take action in this regard (vi)
Night traffic ban in National Highway 212 passing through
Bandhipur National Park and Wayanad Wildlife Sanctuary.

It is submitted that this writ petition is filed in public interest to
protect the rights of many, who cannot come to this Hon’ble Court
for redressal.

It is submitted that WAYANAD (also spelled as Wynad) is one of the
hill districts of Kerala. Kalpetta, the headquarters of the district is
76 Kms east of the nearest coastal city of Kozhikode. The green
paradise called Wayanad is nestled among the mountains of
Western Ghats. Its elevation from sea level is between 700 and
1400 meters. Brahmagiri, Banasuran and Chembra are the tallest
peaks of Wayanad Western Ghats. These peaks, connected by a
chain of lesser hills form the western boundary of Wayanad. The
western slopes of the mountains are steep, whereas, towards the
east the terrain is gently descending. However, up to the
Karnataka-Tamil Nadu border, the landscape is undulating, with
hillocks and valleys.

t is submitted that the talier peaks in western end of Wayanad
houses the unique shola-grasslands ecosystem. The valleys are
covered by ecologically rich tropical wet evergreen forest. The
eastern border is clothed by tropical deciduous forest rich in large
mammals like elephant, gaur, sambar, tiger and leopard. Two

blocks of forests in eastern boundary of Wayanad constitute

Wayanad Wildlife Sanctuary. It is contiguous with Nagarhole

National Park and the Bandhipur Tiger Reserve in Karnataka and

the Mudumalai tiger Reserve in Tamil Nadu. Together they form




the habitat harbouring the largest number of Asian £lephants
(Eliphans Maximus). Also this shield of forests is protecting
Wayanad from the arid conditions of Deccan Plateau. It is
submitted that the land between the tropical wet evergreen forests
on the western side and tropical deciduous forests on the eastern
side has been converted in to a beautiful mosaic of plantation and
paddy fields. Plantations of coffee, tea, pepper etc., are raised on
the hills and rice is cultivated in the wet lands in the villages.

It is submitted that the east flowing Kabani River, one of the main
tributaries of the mighty Cauveri originates from the western
watersheds of the three peaks mentioned earlier. Four branches of
Kabani, namely, Kalindi, Mananthavady, Noolpuzha and
Panamaram flowing through Wayanad, quenches the thirst of the
land during the dry months. Further below, three large reservoirs
of Noogu, Tharaka and Beechinahally in Karanataka are fed by the
water from Wayanad. The main source of the Mettur Reservoir in
Tamil Nadu also from the Wayanad Western Ghats. Thus, any
ecological damage like deforestation, landslides, etc in the
mountains of Wayanad is bound to affect the life in Karnataka and
Tamil Nadu seriously. Also, numercus west flowing rivers of Kerala
like Valapattanam, Mayyazhi, Kuttiadi, Ancharakandi and Chaliyar
also originates from the western water sheds of Wayanad hills.
Thus, Wayanad is an important land mass area requiring utmost
care and proper management to avoid large scale disaster.

It is submitted that Wayanad is the southern end of the Deccan

Plateau and is dominated by ridges of western ghats and valleys.

The peaks of the western ghats in Wayanad includes Chembra,

Vellarimala, Banasura, Elembileri, Brahmagiri, Kunnelipadi, Thariod




mala, etc. Wayanad District receives average rainfall of 300cms of
rain. The area is dominated by crystalline rocks such as
charnockites, gneiss, and Dharwar schists of Precambrian age.
Natural calamities like flood, landslides and piping (subsurface soil
erosion) are common occurrence and have created disaster in the
District. The Mundakkai debri flow in 1984 claimed 14 lives apart
from the loss of prime agricultural lands. The Kappikalam debri
flow near Padinharethara in 1992 claimed 11 lives. Floods are also
frequent in the District as the wetlands such as paddy fields are
put to other use. Even though paddy fields are acting as flood
cushions, the reclamation of these wetlands results in flooding of
adjacent localities during peak monsoon. In 2007, another
landslide occurred in Valamthode village taking a toll of four
human lives and causing extensive damage to agricultural lands.

It is submitted that during South-West monsoon of 2009, most of
the districts in Kerala experienced wide spread land disturbances
in the form of landslides, floods, subsidence due to piping. The
districts of Wayanad, Malappuram and Kozhikode were worst
affected. It is submitted that the Government of Kerala by G.O (Rt)
No. 2374/2009/DMD: dated 17.07.20092 constituted-an expe

Committee to assess the damage in Wayanad and Malappuram
Districts and examining the reasons for the wide spread
landslides. The Committee conducted filed investigation and
submitted a Report to the State Government in July 2009. A true
copy of the relevant portion of the above Expert Committee

Report, 2009 is produced herewith and marked as Exhibit P1. The

findings and observations made in Ext. P1 Report may be treated

as part of this writ petition.




It is submitted that another study was <onducted by the
Department of Civil Engineering, TKM Engineering College, Kollam
and Department of Civil Engineering, NIT, Calicut and a Paper was
presented in the Indian Geotechnical Conference-2010 at the IGS
Mumbai Chapter & IIT, Mumbai. In the said Paper, it is stated that
the detailed investigations carried out suggests unfavourable
geological formations like thick overburden steep slopes,
tampering of natural drainage network, large scale indiscriminate
deforestation and intense rainfall as the causative factors. The
study suggests that a qualitative assessment was made
considering different geotechnical properties and a zonation map
of the district was performed by following a quantitative
estimation of landslide susceptibility of Wayanad District in Kerala.
A true copy of the above Paper is produced herewith and marked
as Exhibit P2.

It is submitted hat from Ext. P1 and P2, it is abundantly clear that
the Wayanad District is prone to landslides. It is submitted that to

the knowledge of the petitioner different studies were conducted

regarding the susceptibility of Wayanad District to landslide related

disaster znd that those study reports are available with the
respondents.

It is submitted that during July, 2016 a multi story building under
construction, adjacent to KSRTC garage, Kalpetta and by the side
of Kozhikode - Mysore National Highway-212 collapsed due to
landslide. A true copy of the news paper report appeared in the
Hindu Daily dated 13.07.2016 evidencing the collapse of under-
construction building is produced herewith and marked as Exhibit

P3.




It is submitted that disaster due to landslides during monsoon
season is a common phenomenon in Wayanad District. It is
submitted that the Parliament enacted the Disaster Management
Act, 2005 (hereinafter referred to as the DM Act for brevity) to
provide for the effective management of disasters and for matters
connected therewith and incidental thereto. The comimon
phenomenon of landslides in Wayanad District is a disaster as
defined in Section 2 (d) of the DM Act. Section 72 of the DM Act
provides that the provisions in the Act shall have effect
notwithstanding anything inconsistent therewith contained in any
other law for the time being in force. The 3rd respondent herein is
an Authority constituted under Section 14 of the DM Act and the
4t respondent is an Authority constituted under Section 25 (1) of
the DM Act. In the Disaster Management Policy, 2010 formulated
by the 1st respondent, landslides are enumerated as Category 2 a)
Geologically related Disasters.

It is submitted that the District Disaster Management Authority
(DDMA for short), the 3rd respondent herein in its meeting held on
27.05.2015 and 17.06.2015 found that the presence of high rise
building poses a threat to the environment and for the safe and
peaceful living of citizens in Wayanad and that the threat is serious

and devastating as it will cause destruction of human life, flora and

fauna along with the collapse of surrounding landscape, in case of

landslide or earthquake and held that it is necessary to control and
regulate the presence of the high rise buildings in the District. So
the 4th respondent in exercise of the power conferred under

Sections 30 (2) (iii) and 30 (2) (v) of the DM Act by proceedings




dated 30.06.2015 directed the <Secretaries of all Grama

Panchayaths and Municipality in Wayanad District, the District

Town Planner, Wayanad, the Environmental Engineer, Pollution

Control Board, Wayanad to ensure inter alia that:

i) Not to issue permit for <construction of any building, if the
height of such building exceeds the measurements specified
in Table A therein;

To get construction of any building; of which the permit for
construction is already issued, which is being proposed to be
constructed in contravention of the two conditions given
therein be restricted to the levels mentioned therein; if it has
already crossed the specified limits; be stopped at the
present levels wherein the construction has already crossed
the specified limits.

A true copy of the above Proceedings dated 30.06.2015 of the 4th

respondent is produced herewith and marked as Exhibit P4.

It is submitted that the legality of the Ext. P4 proceedings dated

30.06.2015 were challenged before this Hon’ble Court in W. P (c)

Nos. 24873 and 29516 of 2015. A learned Single Judge as per

Judgment dated 03.11.2015 has held that the said proceedings to

be taken as a directive to be implemented by the local authority,
that it cannot affect the rights of a person, who has already
obtained permit to construct a building prior to 30.06.2015. It was
also held therein that the petitioners therein are free to undertake
the construction activity in accordance with the building permit
already issued. This Hon’ble Court directed the District Disaster
Authority to communicate the said Proceedings to all Local Self

Government Institutions in the District and ensure that Ext. P4 is




implemented as a part of the building permit issued after
30.06.2015 and that it is open for the District Authority to
implement the directions now issued as forming part of the
District Plan under Section 31 of the DM Act, after consultation
with the Local Authority. A true copy of the above judgment dated
03.11.2015 is produced herewith and marked as Exhibit P5. To the
knowledge of the petitioner no appeal has been preferred against
Ext. P5 judgment and has become final.

It is submitted that the 1st respondent, who is a party to Ext. PS5
judgment, by G.O (Rt) No. 6078/2015/DMD dated 20.11.2015
stayed the implementation of Ext. P4 Proceedings dated
30.06.2015 of the District Disaster Authority. A true copy of the
above G.O dated 20.11.2015 is produced herewith and marked as
Exhibit P6. Issuance of Ext. P6 G.O is an instance of lowering the
authority of this Hon’ble Court and tends to interfere / obstruct
administration of justice.

It is submitted that the 1st respondent while issuing Ext. P6 did not
consider relevant aspects. The 1st respondent is aware of the fact
that Wayanad District is prone to landslide disasters. Various
Reports of study conducted on susceptibility of Wayanad District to
landslides are available with the 1st respondent. Therefore, the
reason stated in Ext. P6 that every district cannot be allowed to
have its own policy on building restrictions and it is desirable to
have a state level policy consistent with the Kerala Municipal
Building Rules and National Building Code is unreasonable,
actuates with legal malice. That apart, provisions of the DM Act

has overriding effect on all other enactments and therefore, the

site specific steps taken by the Authorities under the said Act




cannot be set at naught by the State Government. No power is
conferred under the DM Act to the State Government to nullify or
keep in abeyance of the Proceedings initiated by the Authorities
under the DM Act. Therefore, Ext. P6 is illegal, ultravires and is
liable to be quashed. Ext. P6 refers to the pendency of W.P {(c) No.
24873/2015, but Ext. PS5 judgment was not at all<considered while
issuing Ext. P6G.0. Hence, Ext. P6 is arbitrary and unreasonable. It
is submitted that the DDMAs are entitled to exercise the powers
conferred by the provisions of the DM Act. &xt. P6 G.O
commanding the DDMAs to send their proposals with policy
implications to the -Government, prior to issuing o#ders on the
matter to avoid any inconsistency with the ‘State Disaster
Management Policy is one intended to curtail the powers of the
DDMAs under Section 30 of the DM Act and hence, is illegal,
without authority of law. Hence, £xt. P6 is liable to be quashed
invoking the extraordinary jurisdiction of this Hon’ble Court under
Article 226 of the Constitution of India.

It is submitted that the 4th respondent is bound to prepare District
Plan under Section 31 of the DM Act. To the knowledge of the
petitioner _no District Plana under Section 31 (2) of the DM Act has
been prepared by the 4th respondent. In the circumstances, it is

pre-eminently a fit case to issue a direction to the 4th respondent

to prepare a District Plan as mandated by Section 31(2) of the DM

Act, incorporating Ext. P4, with in a time frame that may be
exercised by this Hon’ble Court.

The petitioner has no other efficacious and alternate remedy than
to approach this Hon’ble Court to get their grievances redressed

on the following among other:




GROUNDS

Ext. P6 is arbitrary, unreasonable, iilegal, ultravires of the DM Act
and violative of Article 14 of the Constitution of India.
The State Government has no power to issue orders like Ext. P6
G.O and hence, Ext. P6 G.O 20.11.2015 is ultravires of the
provisions of-the DM Act, and is liable to be guashed. State
Government has no authority to keep in abeyance of Ext. P4, which
is directed to be implemented by this Hon'ble Court. The State
Government nuliified the effect of Ext. PS5 judgment of this Hon'ble
Court, in keeping in abeyance of the order directed to be
implemented by this Hon'ble Court. in the circumstances, Ext. P6
is liable to be guashed.
Section 72 of the DM Act stipulates that the provisions therein
have overriding effett; therefore, a Scheme issued by the
Authorities under the provisions of the DM Act, which is a piece of
delegated fegislation has to be implemented, notwithstanding
anything inconsistent therewith contained in any other law for the
time being in force. Therefore, the reasoning in Ext. P6 is illegal,
arbitrary, unreasonable and is liable to be quashed.

it, Reporis like Ext. P1 and P2 are
available. However, those reports are not taken in to consideration
while issuing Ext. P6 G.O. The Government while issuing Ext. P6
G.O, treating all the places in the State alike and without
considering  site-specific details have acted arbitrarily,
unreasonably and hence, Ext. P6 is unreasonable, arbitrary and
hence liable to be quashed.

It is evident from Ext. P3 news paper report that even after Ext. P6
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<causality will not make the incident reported in €xt. P3 dess
serious. in case, incidents like €xt. P3 happen, envitonment and

life of pu‘bfli{“vyould be put to jeopardy. Therefore, £xt. Po is

against the interest vof thé public at 'Iarge. The 1st respondent

exercised it powers fraudutently, :‘:15 it intended for improper
purpose, to achieve an object other than that which the 1st
respondent may claim. Since, Ext. P6 is issued against avowed
purpose of public interest, it is one issued with legal maiice,
. hence, Ext. P6 is liable to be-quashed.

In £xt. P5 judgment, this Hon'ble Court had directed the
respondents therein to implement Ext. P4 (produced as Ext. P4 in
W.P {c) No. 29516/2015 and Ext. P15 in W.P{c) No. 24873/2015).
The State Government is a party to Ext. PS judgment. Though Ext.
P6 G.O states that the writ petitions are pending as on the date of
the said G.O., in fact, Ext. PS5 judgment was rendered on
03.11.2015 before the date of £xt. P6 G.O., i.e., 20.11.2015. By
Ext. P6 G.0 the State Government had kept in abeyance of Ext. P4,
which was directed to be implemented in Ext. PS5 Judgment.
Therefore, Ext. P6 lowers the authority of this Hon’ble Court and
issuance of Ext. PG G.O is an instance of interfering with the
administration of justice. Appropriate action may kindly be taken
against the State Government and its officers for obstructing and
interfering in the administration of justice. Since, Ext. P6 issued
against Ext. P5 judgment of this Hon’ble Court, it is illegal and
hence liable to be quashed.

It is submitted that the 4th respondent is duty bound to prepare a
District Disaster Plan under Section 31 of the DM Act. in Ext. PS5

judgment, this Hon’ble Court has observed that it is open for the




4t respondent herein to implement the directions in Ext. P4, as
forming part of the District Plan under Section 31 of the DM Act,
after consultation with the local authority. In the larger public
interest, it is only just and necessary that this Hon’ble Court may
be pleased to direct the 4th respondent to prepare the District Pian,
incorporating the directions in Ext. P4, within a time limit that may
be fixed by this Hon’ble Court.
Unless the operation and implementation of Ext. P6 G.O is stayed
during the pendency of the above writ petition, public interest will
be adversely affected. Therefore, it is only just and proper that this
Hon’ble Court may be pleased to stay the operation and
implementation of Ext. P6 G.0. dated 20.11.2015 during the
pendency of the above writ petition.

For these and other reasons to be submitted at the time
of hearing it is humbly prayed that this Hon'bie -Court may be

pleased to grant the following;

Reliefs

To call for the records leading to Ext. P6 and quash the same by
issuance of a writ of certiorari or any other appropriate writ,

direction or order;

Issue a writ in the nature of a mandamus commanding the

respondents to direct to cancel all the building permits granted

against the stipulations of Ext. P4 and issued after Ext. PS5

judgment;




Issue a writ in the nature of a mandamus commanding the 4th
respondent fo prepare the District Plan as mandated under
Section 31 of the Disaster Management Act, 2005,
incorporating the directions in £xt. P4, within a time limit that

may be fixed by this Hon’ble Court;

To isstie such other writ, diraction or order which this Hon’bile
Court may deem just and proper in the facts and circumstances
of thecase and

(v) To award compensatory cost to the petitioner.

Interim telief

For the reasons stated in the writ petition it is humbly prayed that

this Hon’ble Court may be pleased to issue an interim order

staying the operation and implementation of Ext. P6 G.O in order

to implement the directions contained in £xt. PS5 judgment, during
the pendency of the above writ petition.

Dated this the 22nd day of August 2016.

Petitioner

Counsel for the petitioner




BEFORE THE HON’BLE HIGH COURT OF KERALA, ERNAKULAM

W.P.{c) No. of 2016

Wayanad Prakriti Samrakshana Samithi : Petitioner
Vs.

State of Kerala and others - Respondents
Affidavit

I, N.Badusha, S/o. late Khansa aged 66 years presently residing at
Chithralakkara House, Naikatty, P.O., Sulthans Bathery, Wayanad 673
592 having come down to Ernakulam do hereby solemnly affirm and
state as follows:-

| am the President of the Wayanad Prakriti Samrakshana Samithi, the
petitioner in the above writ petition. 1 am authorised to swear to this
affidavit and the writ petition. | am conversant with the facts of the

case. The above writ petition is filed in public interest.

| say and submit that the facts narrated in the Writ Petition are as
instructed by me and the Exhibits produced are true copies of the
originals and the averments of law are made on be advice of my
Counsel. Unless the main prayer and the interim relief are aliowed

larger public interest will be put to jeopardy.

The petitioner has not filed any other Writ Petition or Petition

seeking the very same relief sought for hereinabove before this
Hon’ble Court.

All the facts stated above are true and correct to the best of my

knowledge belief and information.
Dated this the 22nd day of August, 2016

Deponent

Solemnly affirmed and signed before me by the deponent
who is personally known to me, on this the 22nd day of August, 2016,
in my office, at Ernakulam.

Prakash.M.P; Advocate
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